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the overall effectiveness of the Govern-
ment-wide program, as well as those
programs at individual agencies, based
on program information required of
agencies.

[49 FR 27921, July 9, 1984]

§792.105 Agency responsibilities.

(a) Agencies shall establish and ad-
minister programs through which prac-
titioners who are knowledgeable in
counseling and referral services can
offer and provide employees who have
alcohol and/or drug problems short-
term counseling and/or referrals for
long-term counseling or treatment.

(b) Agencies shall issue internal in-
structions implementing the require-
ments of 42 U.S.C. 290dd-1(a) and 290ee—
1(a) and this regulation.

(c) Whenever a manager/supervisor
becomes aware that a Federal employ-
ee’s use of alcohol and/or drugs may be
contributing to a performance or con-
duct deficiency, the manager/super-
visor shall recommend counseling and
refer the employee to the agency coun-
seling program. If an employee fails to
participate in any rehabilitative pro-
gram or, having participated, the em-
ployee fails to bring conduct or per-
formance up to satisfactory level, the
agency shall evaluate the employee ac-
cordingly and initiate an appropriate
performance-based or adverse action.

(d) As requested, agencies shall annu-
ally submit a report to OPM on their
counseling activities for the past fiscal
year at a time, and in a manner, set by
OPM.

[49 FR 27921, July 9, 1984, as amended at 50
FR 16692, Apr. 29, 1985]
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831.1808 Special processing for fraud claims.
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831.1901
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State responsibilities.

831.1905 Additional provisions.

831.1906 Agreement modification and termi-
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831.2001 Definitions.

831.2002 Eligibility for lump-sum payment
upon filing an Application for Refund of
Retirement Deductions (SF 2802).

831.2003 Eligibility for lump-sum payment
upon death or retirement.

831.2004 Amount of lump sums.

831.2005 Designation of beneficiary
lump-sum payment.

831.2006 Designation of agent by next of kin.

831.2007 Notification of current and/or
former spouse before payment of lump
sum.

831.2008 Waiver of spouse and/or former
spouse notification requirement.
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Subpart U—Deposits for Military Service

831.2101 Purpose.

831.2102 Scope.
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831.2105 Filing an application to make de-
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§831.101

Subpart V—Alternative Forms of Annuities

831.2201
831.2202

Purpose.

Definitions.

831.2203 Eligibility.

831.2204 Alternative
available.

831.2205 Computation of alternative form of
annuity.

831.2206 Election to pay deposit or redeposit
for civilian service.

831.2207 Partial deferred payment of the
lump-sum credit if annuity commences
after January 3, 1988, and before October
1, 1989.

831.2208 Partial deferred payment of the
lump-sum credit if annuity commences
after December 2, 1989, and before Octo-
ber 1, 1995.

831.2209 Redetermined annuity after reem-
ployment.

AUTHORITY: 5 U.S.C. 8347; §831.102 also is-
sued under 5 U.S.C. 8334; §831.106 also issued
under 5 U.S.C. 552a; §831.108 also issued under
5 U.S.C. 8336(d)(2); §831.201(b)(6) also issued
under 5 U.S.C. 7701(b)(2); §831.204 also issued
under section 102(e) of the District of Colum-
bia Financial Responsibility and Manage-
ment Assistance Act of 1995, Pub. L. 104-8,
109 Stat. 102, as amended by section 153 of
Pub. L. 104-134, 110 Stat. 1321; §831.303 also is-
sued under 5 U.S.C. 8334(d)(2); §831.502 also is-
sued under 5 U.S.C. 8337; §831.502 also issued
under section 1(3), E.O. 11228, 3 CFR 1964-1965
Comp.; §831.663 also issued under 5 U.S.C.
8339 (j) and (k)(2); §8831.663 and 831.664 also is-
sued under section 11004(c)(2) of the Omnibus
Budget Reconciliation Act of 1993, Pub. L.
103-66, 107 Stat. 410; §831.682 also issued under
section 201(d) of the Federal Employees Ben-
efits Improvement Act of 1986, Pub. L. 99-251,
100 Stat. 23; subpart S also issued under 5
U.S.C. 8345(k); subpart V also issued under 5
U.S.C. 8343a and section 6001 of the Omnibus
Budget Reconciliation Act of 1987, Pub. L.
100-203, 101 Stat. 1330-275; §831.2203 also is-
sued under section 7001(a)(4) of the Omnibus
Budget Reconciliation Act of 1990, Pub. L.
101-508, 104 Stat. 1388-328.

SOURCE: 33 FR 12498, Sept. 4, 1968, unless
otherwise noted.

forms of annuities

Subpart A—Administration and
General Provisions

§831.101 Administration.

(a) OPM has charge of the adjudica-
tion of all claims arising under sub-
chapter 11l of chapter 83 of title 5,
United States Code, and of all matters
directly or indirectly concerned with
these adjudications.
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(b) In the adjudication of claims aris-
ing under subchapter 11l of chapter 83
of title 5, United States Code, OPM
shall consider and take appropriate ac-
tion on counterclaims filed by the Gov-
ernment as set-offs against amounts in
the Civil Service Retirement and Dis-
ability Fund.

(c) For purposes of this part, the
term ‘“‘Associate Director’” means the
Associate Director for Compensation in
OPM.

[33 FR 12498, Sept. 4, 1968, as amended at 34
FR 17617, Oct. 31, 1969]

§831.102 Basic records.

Every Federal department, agency,
corporation or branch, whether execu-
tive, legislative, or judicial, and the
District of Columbia Government (in-
cluded in this part collectively in the
term department or agency) having
employees or Members of Congress
(hereinafter referred to in this part as
Members) subject to subchapter Il of
chapter 83 of title 5 United States
Code, shall initiate and maintain re-
tirement accounts for those employees
and Members as prescribed in Federal
Personnel Manual Supplement 831-1.

§831.103 Evidence.

(a) Standard Form 2806 (Individual
Retirement Record) is the basic record
for action on all claims for annuity or
refund, and those pertaining to de-
ceased employees, deceased Members,
or deceased annuitants.

(b) When the records of the depart-
ment or agency concerned are lost, de-
stroyed, or incomplete, the department
or agency shall request the General Ac-
counting Office, through OPM, to fur-
nish the data that it considers nec-
essary for a proper determination of
the rights of the claimant. When an of-
ficial record cannot develop the re-
quired information, the department,
agency, or OPM should request inferior
or secondary evidence which is then ad-
missible.

§831.104 Application.

(a) Except as provided in paragraph
(b) of this section, applications under
subchapter 111 of chapter 83 of title 5,
United States Code, shall be filed with
OPM and shall be on forms prescribed
by OPM.
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(b) Applications to make deposit for
military service shall be filed in ac-
cordance with subpart U of this part.

[48 FR 38783, Aug. 26, 1983]

§831.105 Computation of interest.

(a) The computation of interest is on
the basis of 30 days to the month. In-
terest is computed for the actual cal-
endar time involved in each case, but
whenever applicable the rule of average
applies.

(b) Interest is allowed on current de-
ductions and deposits at the rate of 4
percent per year to December 31, 1947,
and 3 percent per year thereafter,
compounded annually, to December 31,
1956. After December 31, 1956, except as
provided below, interest is allowed at
the rate of 3 percent per vyear,
compounded annually, to date of final
separation or transfer to a position
that is not covered by the retirement
system. After December 31, 1956, inter-
est is not allowed:

(1) When an employee has one year or
less of covered service,

(2) For any fractional part of a
month in the total service, or

(3) For more than five years’ civilian
service.

(c) Interest at the rate of 3 percent
per year through December 31, 1984,
and, thereafter, at the yearly rate de-
termined by the Secretary of Treasury,
compounded annually, is allowed on
voluntary contributions during periods
of employment and, after the employee
or Member has completed at least 5
years’ civilian service, during periods
of separation until the beginning date
of annuity or death, whichever is ear-
lier. For refund purposes, however, in-
terest on voluntary contributions ter-
minates on the date of the employee’s
or Member’s final separation or on the
date of the employee’s or Member’s
last transfer to a position in which he
or she is not subject to subchapter Il
of chapter 83 of title 5, United States
Code

(d) For noncontributory service per-
formed before October 1, 1982, and for
redeposits of refunds paid on an appli-
cation received by either the individ-
ual’s employing agency or OPM before
October 1, 1982, interest at the rate of 4
percent per year to December 31, 1947,
and at the rate of 3 percent per year
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thereafter, compounded annually, is
charged. Interest is charged on the out-
standing balance of a deposit from the
midpoint of each service period for
which deposit is involved; interest is
charged on the outstanding balance of
a refund from the date the refund was
paid. Interest is charged to the date of
deposit or commencing date of annu-
ity, whichever is earlier, except that
interest is not charged for any period
of separation from the service which
began before October 1, 1956.

(e) For noncontributory service per-
formed on or after October 1, 1982, and
for redeposits of refunds paid on an ap-
plication received by the individual’s
employing agency or OPM on or after
October 1, 1982, interest is charged at
the rate of 3 percent per year through
December 31, 1984, and, thereafter, at
the yearly rate determined by the Sec-
retary of Treasury, compounded annu-
ally. Interest is charged on the out-
standing balance of a deposit from the
midpoint of each service period for
which deposit is involved; interest is
charged on the outstanding balance of
a refund from the date the refund was
paid. Interest is charged to the date of
deposit.

() No interest is charged on a deposit
for military service if that deposit is
made before October 1, 1984, or within 2
years of the date that an individual
first becomes an employee or Member
under the civil service retirement sys-
tem, whichever is later. When interest
is charged on a deposit for military
service, it is charged on the outstand-
ing balance at the rate of 3 percent per
year, compounded annually, from Octo-
ber 1, 1984, or 2 years from the date the
individual first becomes an employee
or Member, whichever is later, through
December 31, 1984, and thereafter at the
yearly rate determined by the Sec-
retary of the Treasury.

(g) For calendar year 1985 and for
each subsequent calendar year, OPM
will publish a notice in the FEDERAL
REGISTER to notify the public of the in-
terest rate that will be in effect during
that calendar year.

(h) Interest under §§831.631, 831.632,
831.682, and 831.684 is compounded annu-
ally and accrued monthly.
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(1) The initial interest on each
monthly difference between the re-
duced annuity rate and the annuity
rate actually paid equals the amount of
the monthly difference times the dif-
ference between (i) 1.06 raised to the
power whose numerator is the number
of months between the date when the
monthly difference in annuity rates oc-
curred and the date when the initial in-
terest is computed and whose denomi-
nator is 12; and (ii) 1.

(2) The total initial interest due is
the sum of all of the initial interest on
each monthly difference computed in
accordance with paragraph (h)(1) of
this section.

(3) Additional interest on any uncol-
lected balance will be compounded an-
nually and accrued monthly. The addi-
tional interest due each month equals
the remaining balance due times the
difference between (i) 1.06 raised to the
1/12th power; and (ii) 1.

(1)(1) When an individual’s civilian
service involves several deposit and/or
redeposit periods, OPM will normally
use the following order of precedence
in applying each installment payment
against the full amount due:

(i) Redeposits of refunds paid on ap-
plications received by the individual’s
employing agency or OPM on or after
October 1, 1982;

(ii) Redeposits of refunds paid on ap-
plications received by the individual’s
employing agency or OPM before Octo-
ber 1, 1982;

(iii) Deposits for noncontributory ci-
vilian service performed on or after Oc-
tober 1, 1982; and

(iv) Deposits for noncontributory
service performed before October 1,
1982.

(2) If an individual specifically re-
quests a different order of precedence,
that request will be honored.

) Interest under §831.662 is
compounded annually and accrued
monthly.

(1) The initial interest on each
monthly difference between the re-
duced annuity rate and the annuity
rate actually paid equals the amount of
the monthly difference times the dif-
ference between—

(i) The sum of one plus the interest
rate set under §831.105(g) raised to the
power whose numerator is the number
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of months between the date when the
monthly difference in annuity rates oc-
curred and the date when the initial in-
terest is computed and whose denomi-
nator is 12; and

(i) 1.

(2) The total initial interest due is
the sum of all of the initial interest on
each monthly difference computed in
accordance with paragraph (j)(1) of this
section.

[33 FR 12498, Sept. 4, 1968, as amended at 47
FR 43637, Oct. 1, 1982; 48 FR 38783, Aug. 26,
1983; 51 FR 31931, Sept. 8, 1986; 52 FR 32287,
Aug. 27, 1987; 55 FR 9099, Mar. 12, 1990; 58 FR
52880, Oct. 13, 1993]

§831.106 Disclosure of information.

(a)(1) The Office has in its possession
or under its control records containing
the following types of information:

(i) Documentation of Federal service
subject to the Civil Service Retirement
System.

(ii) Documentation of service credit
and refund claims made under the Civil
Service Retirement System.

(iii) Retirement and death claims
files, including documents supporting
the retirement application, health ben-
efits and life insurance eligibility,
medical records supporting disability
claims, and designations of bene-
ficiaries.

(iv) Claims review and correspond-
ence files pertaining to benefits under
the Federal Employees Health Benefits
Program.

(v) Suitability determination files on
applicants for Federal employment
found unsuitable for employment on
medical grounds.

(vi) Documentation of claims made
for life insurance and health benefits
by annuitants under a Federal Govern-
ment retirement system other than the
Civil Service Retirement System.

(vii) Documentation of voluntary
contributions made by eligible individ-
uals.

(viii) Health Unit medical records for
OPM employees.

(2) These records may be disclosed to
the individual to whom the informa-
tion pertains, or with prior written
consent of the individual to any agency
or other person, except that medical
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evidence about which a prudent physi-
cian would hesitate to inform the indi-
vidual, will be disclosed only to a li-
censed physician designated in writing
for that purpose by the individual or by
his or her representative.

(3) Civil service retirement records
will be disclosed consistent with the
provisions of the Privacy Act of 1974 (5
U.S.C. 552a), including, but not limited
to, disclosures.

(i) Pursuant to a routine use promul-
gated for such records and printed in
the Office’s annual publication of no-
tices of systems of records, except that;

(ii) A beneficiary designated in ac-
cordance with the provisions of the
Civil Service Retirement law (5 U.S.C.
8342(b)) shall, during the lifetime of the
designator, be disclosed to the designa-
tor only, at his or her signed, written
request. Such beneficiary designations
that may appear in records being dis-
closed must be removed before access
to a record is permitted. If information
pertaining to a designation of bene-
ficiary is specifically asked for by a
court of competent jurisdiction, it may
be released to the court, but with a
written notice that it is released under
protest.

(4) Except as provided in paragraphs
(a)(2) and (a)(3) of this section, the Of-
fice shall not disclose information from
the files, records, reports, or other pa-
pers and documents pertaining to a
claim filed with the Office, whether po-
tential, pending, or adjudicated. This
information is deemed privileged and
confidential.

(b) On written request the Office
shall return, to the person entitled to
them, certificates of discharges, adop-
tion papers, marriage certificates, de-
crees of divorce, letters testamentary
or of administration, when they are no
longer needed in the settlement of the
claim. If papers returned constitute
part of the material and essential evi-
dence in a claim, the Office shall retain
in the file photo or other copies of
them or of the parts which appear to be
of evidential value.

[47 FR 12937, Mar. 26, 1982]

§831.107 Computation of time.

In computing a period of time pre-
scribed by this part, the day of the ac-
tion or event after which the des-
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ignated period of time begins to run is
not included. The last day of the period
is included unless it is a Saturday, a
Sunday, or a legal holiday; in this
event, the period runs until the end of
the next day which is not a Saturday,
a Sunday, or a legal holiday.

[33 FR 12498, Sept. 4, 1968. Redesignated at 44
FR 37889, June 29, 1979]

§831.108 Major reorganization, reduc-
tion in force, or transfer of func-
tion.

Determinations of major reorganiza-
tion, major reduction in force, or major
transfer of function for purposes of
early optional retirement under sec-
tion 8336(d)(2) of title 5, United States
Code, as amended, will be made by the
Office of Personnel Management only
after receipt of written request to
make the determinations from the
agency, or his or her designee.

[44 FR 44815, July 31, 1979; 45 FR 2837, Jan. 15,
1980]

§831.109 Initial decision and reconsid-
eration.

(@) Who may file. Except as noted in
paragraph (b) of this section any indi-
vidual or agency whose rights or inter-
ests under the Civil Service Retire-
ment System are affected by an initial
decision of the Office of Personnel
Management (OPM) may request OPM
to review its initial decision.

(b) Actions covered elsewhere. (1) A re-
quest for reconsideration of termi-
nation of annuity payments under 5
U.S.C. 8311-22 shall be made in accord-
ance with the procedures set out in
subpart K of this part.

(2) A request for reconsideration of a
decision to collect a debt will be made
in accordance with §831.1304(b).

(c) Initial decision. A decision shall be
considered an initial decision when
rendered by OPM in writing and stat-
ing the right to reconsideration. How-
ever, a decision initially rendered at
the highest level of review available
within OPM will not be subject to re-
consideration, but will give an appeal
right direct to the Merit Systems Pro-
tection Board (MSPB).

(d) Reconsideration. A request for re-
consideration must be in writing, must
include the individual’s name, address,
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date of birth and claim number, if ap-
plicable, and must state the basis for
the request.

(e) Time limits on reconsideration. (1) A
request for reconsideration must be re-
ceived by OPM within 30 calendar days
from the date of the original decision.

(2) The representative of the Associ-
ate Director for Compensation respon-
sible for reconsiderations may extend
the time limit for filing when the indi-
vidual shows that he/she was not noti-
fied of the time limit and was not oth-
erwise aware of it, or that he/she was
prevented by circumstances beyond his/
her control from making the request
within the time limit.

(f) Final decision. After reconsider-
ation, the Associate Director’s rep-
resentative shall issue a final decision
which shall be in writing, shall fully
set forth the findings and conclusions
of the reconsideration, and shall con-
tain notice of the right to request an
appeal provided in §831.110. Copies of
the final decision shall be sent to the
individual, to any competing claimants
and, where applicable, to the agency.

(g) Competing claimants. (1) When a
competing claimant files a request for
reconsideration under this section, the
other competing claimants shall be no-
tified of the request and given an op-
portunity to submit written substan-
tiation of their claim.

(2) When a determination in favor of
one claimant would affect another
claimant, all claimants concerned will
be notified of that decision and those
adversely affected will be given an op-
portunity to request reconsideration.
OPM shall not execute its decision
until the time limit for requesting re-
consideration has expired. If reconsid-
eration has been requested, OPM shall
take no action after the reconsider-
ation decision is rendered until the
time limit to appeal has expired.

[45 FR 23632, Apr. 8, 1980, as amended at 49
FR 1330, Jan. 11, 1984; 50 FR 34664, Aug. 27,
1985]

§831.110 Appeals.

Appeals to MSPB. Except as noted in
this paragraph, an individual or agency
whose rights or interests under the
Civil Service Retirement System (Sub-
chapter 111 of chapter 83, title 5, United
States Code) are affected by a final de-
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cision of the representative of the As-
sociate Director for Compensation, Of-
fice of Personnel Management, may re-
quest the Merit Systems Protection
Board to review such decision in accord
with procedures prescribed by the
Board. Decisions of OPM and the Asso-
ciate Director for Compensation made
in accord with the procedures ref-
erenced in §831.109(b)(1) are made under
subchapter Il of chapter 83, title 5,
United States Code. Such decisions are
not appealable to the Merit Systems
Protection Board wunder 5 U.S.C.
8347(d).

[44 FR 37890, June 29, 1979, as amended at 45
FR 23633, Apr. 8, 1980; 48 FR 38784, Aug. 26,
1983]

§831.111 Employee deductions and

agency contributions.

(a) Agency share. When an agency
fails to withhold some or all of an em-
ployee deduction under 5 U.S.C. 8334(a)
for any pay period, the agency is still
responsible for submitting the correct
agency contribution to OPM. The agen-
cy must submit as the agency share, a
payment equal to the amount that
would have been submitted if the error
had not been made (or a payment equal
to the difference between the amount
already submitted as the agency share
and the amount that should have been
submitted). The payment should be
submitted to OPM in the manner cur-
rently prescribed for the transmission
of withholdings and contributions as
soon as possible, but not later than
provided by standards established by
OPM in the Federal Personnel Manual.

(b) Employee share. (1) If, through ad-
ministrative error, an agency did not
withhold any of the employee deduc-
tions required by 5 U.S.C. 8334(a) for
any pay period, the employee may, at
his or her option—

(i) Request the agency that employed
him or her when the error was made to
correct his or her records and arrange
to pay any resulting overpayment of
pay to the agency (unless it is waived
by the agency); or

(ii) Pay the deposit plus any applica-
ble interest (under certain conditions,
the deposit may be made at any time
until the final adjudication of his or
her application for retirement) directly
to OPM by submitting SF 2803; or
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(iii) Have the period of service treat-
ed like the nondeduction service de-
scribed in §831.303.

(2) When the agency withholds part
of the required employee deductions
for any pay period, the balance must be
submitted to OPM in the manner cur-
rently prescribed for the transmission
of withholdings and contributions as
soon as possible, but not later than
provided by standards established by
OPM in the Federal Personnel Manual.
The agency must correct its error. The
employee does not have the option to
pay a deposit directly to OPM when
partial deductions have been withheld.

(3) If the agency waives the employ-
ee’s repayment of the salary overpay-
ment that resulted from the adminis-
trative error, the agency must also
submit (in addition to the agency con-
tribution) the employee’s share of the
unpaid contributions to OPM in the
manner currently prescribed for the
transmission of withholdings and con-
tributions.

[53 FR 35295, Sept. 13, 1988]

§831.112 Definitions of employee.

(a) Determinations involving an employ-
ee’s ability to make a deposit or redeposit.
A person may make a deposit or rede-
posit under section 8334 of title 5, Unit-
ed States Code, if he or she is an “‘em-
ployee.”” For purposes of this para-
graph, an employee is—

(1) A person currently employed in a
position subject to the civil service re-
tirement law; or

(2) A former employee (whose annu-
ity has not been finally adjudicated)
who retains civil service retirement
annuity rights based on a separation
from a position in which retirement de-
ductions were properly withheld and
remain (or have been redeposited in
whole or in part) in the Civil Service
Retirement and Disability Fund.

(b) Determinations involving the pay-
ment of survivor benefits at an employee’s
or former employee’s death. To determine
entitlement to survivor benefits, OPM
establishes whether the deceased indi-
vidual was an ‘“‘employee” or a ‘“‘re-
tiree”’ on the date of death. If the dece-
dent was an ‘‘employee’” on the date of
death, survivor benefits are paid as
though the individual died in service. If
the decedent was a ‘‘retiree’” on the
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date of death, survivor benefits are
only paid as provided in the individ-
ual’s election, provided it was properly
made. However, if a former employee
was eligible only for a deferred annuity
at age 62, survivor benefits are only
paid if the individual was a “‘retiree”’
on the date of death. For purposes of
this paragraph—

(1) Employee is a person—

(i) Who had not been separated from
service prior to his or her death, even
if he or she had applied for retirement
(for example, an applicant for disabil-
ity annuity) and the application had
been approved; or

(i) Whose death occurs before the
commencing date of annuity, even
though separation has occurred.

(2) Retiree or annuitant is a person—

(i) Who has been separated from serv-
ice and met all the requirements to re-
ceive an annuity including having filed
an application for the annuity prior to
his or her death; and

(ii) Whose death occurs on or after
the commencing date of annuity.

(c) Determinations involving the re-
quirement of spousal consent for elections
of alternative annuity and survivor annu-
ity benefits. Spousal consent is required
as specified in §§831.614 and 831.2203(c),
if the employee/annuitant is married
on the commencing date of annuity, re-
gardless of whether that date is before
or after the date of separation from
service.

[56 FR 45883, Sept. 9, 1991, as amended at 58
FR 52880, Oct. 13, 1993]

§831.113 Payments to children.

For purposes of section 8345(e) of title
5, United States Code, persons who
have attained age 18 are considered
adults regardless of the age of majority
in the jurisdiction in which they re-
side.

[56 FR 45884, Sept. 9, 1991]

Subpart B—Coverage

§831.201 Exclusions from retirement
coverage.

(a) The following groups of employ-
ees in the executive branch of the Gov-
ernment are excluded from subchapter
111 of chapter 83 of title 5 United
States Code:



§831.201

(1) Employees serving under appoint-
ments limited to one year or less, ex-
cept annuitants appointed by the
President to fill unexpired terms of of-
fice on or after January 1, 1976.

(2) Intermittent employees—non-full-
time employees without a prearranged
regular tour of duty.

(3) Employees whose salary, pay, or
compensation on an annual basis is $12
a year or less.

(4) Member or patient employees in
Government hospitals or homes.

(5) Employees paid on a piecework
basis, except those whose work sched-
ule provides for regular or full-time
service.

(6) Intermittent alien employees en-
gaged on work outside the continental
limits of the United States.

(7) Employees serving under tem-
porary appointments pending estab-
lishment of registers, or pending final
determination of eligibility for perma-
nent appointment.

(8) Officers in Charge, clerks in
fourth-class post offices, substitute
rural carriers, and special-delivery
messengers at second- third-, and
fourth-class post offices.

(9) Consular agents appointed under
authority of section 551 of the Foreign
Service Act of 1946 (22 U.S.C. 951).

(10) Employees serving under emer-
gency-indefinite appointments not ex-
ceeding 5 years.

(11) United States citizens given
‘‘overseas limited appointments.”’

(12) Employees serving under non-
permanent appointments made pursu-
ant to section 1 of Executive Order
10180 of November 13, 1950.

(13) Employees serving under non-
permanent appointments, designated
as indefinite, made after January 23,
1955, the effective date of the repeal of
Executive Order 10180.

(14) Employees serving under term
appointments.

(15) Temporary employees of the Cen-
sus Bureau employed under temporary
limited appointments exceeding 1 year.

(16) Employees serving under limited
term, limited emergency and noncareer
(designated as indefinite) appointments
in the Senior Executive Service.

(17) Health care employees of the Na-
tional Health Service Corps serving
under appointments limited to four
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years or less in health manpower short-
age areas.

(b) Paragraph (a) of this section does
not deny retirement coverage when:

(1) Employment in an excluded cat-
egory follows employment subject to
subchapter Il of chapter 83 of title 5,
United States Code, without a break in
service or after a separation from serv-
ice of 3 days or less, except in the case
of an alien employee whose duty sta-
tion is located in a foreign country;

(2) The employee receives a career or
career-conditional appointment under
part 315 of this chapter;

(3) The employee is granted competi-
tive status under legislation, Executive
order, or civil service rules and regula-
tions, while he or she is serving in a po-
sition in the competitive service; or

(4) The employee is granted merit
status under 35 CFR chapter I, sub-
chapter E;

(5) The appointment meets the defi-
nition of a provisional appointment
contained in §§316.401 and 316.403 of this
chapter;

(6) The employee receives an interim
appointment under §772.102 of this
chapter and was covered by CSRS at
the time of the separation for which in-
terim relief is required.

(c) Members of the following boards
and commissions of the government of
the District of Columbia appointed on
or after August 13, 1960, are excluded
from subchapter 11l of chapter 83 of
title 5, United States Code, except that
this exclusion does not operate in the
case of a member serving on August 13,
1960, who is reappointed on expiration
of term without a break in service or
after a separation from serwice of 3
days or less:

Board of Accountancy.

Board of Examiners and Registrars of Ar-
chitects.

Board of Barber Examiners.

Boxing Commission.

Board of Cosmetology.

Board of Dental Examiners.

Electrical Board.

Commission on Licensure to Practice the
Healing Arts.

Board of Examiners in the Basic Sciences.

Board of Examiners in Medicine and Oste-
opathy.

Motion Picture Operators’ Board.

Nurses’ Examining Board.

Board of Optometry.

Board of Pharmacy.
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Plumbing Board.

Board of Podiatry Examiners.

Board of Registration for Professional En-
gineers.

Real Estate Commission.

Refrigeration and Air Conditioning Board.

Steam and Other Operating Engineers’
Board.

Undertakers’ Committee.

Board of Examiners of Veterinarian Medi-
cine.

(d) The following groups of employ-
ees of the government of the District of
Columbia, appointed on or after Octo-
ber 1, 1965, are excluded from sub-
chapter 11l of chapter 83 of title 5,
United States Code:

(1) Employees serving under appoint-
ments limited to one year or less, ex-
cept temporary teachers of the District
of Columbia public school system.

(2) Intermittent employees—non-full-
time employees without a prearranged
regular tour of duty.

(3) Employees whose pay on an an-
nual basis is $12.00 per year or less.

(4) Patient or inmate employees in
District Government hospitals, homes
or penal institutions.

(5) Employees paid on a contract or
fee basis.

(6) Employees paid on a piecework
basis, except those whose work sched-
ule provides for regular or full-time
service.

(7) Employees serving under tem-
porary appointments pending estab-
lishment of registers, or pending final
determination of eligibility for perma-
nent appointment.

(e) Paragraph (d) of this section does
not deny retirement coverage when (1)
employment in an excluded category
follows employment subject to sub-
chapter 11l of chapter 83 of title 5,
United States Code, without a break in
service or after a separation from serv-
ice of 3 days or less, or (2) the employee
is granted competitive status under
legislation, Executive order, or the
Civil Service rules and regulations,
while he is serving in a position in the
competitive service.

(f) Also excluded are any temporary
employees, appointed for one year or
less, by the government of the District
of Columbia under any program or
project established pursuant to the
Economic Opportunity Act of 1964 (42
U.S.C. 2701 et seq.), and summer train-
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ees employed by the Government of the
District of Columbia in furtherance of
the President’s Youth Opportunity
Campaign.

(g9) Individuals first employed by the
government of the District of Columbia
on or after October 1, 1987, are excluded
from subchapter 111 of chapter 83 of
title 5, United States Code. However,
employees of St. Elizabeths Hospital
who were hired before January 1, 1984,
and who were covered under subchapter
111 of chapter 83 of title 5 United
States Code, and accept offers of em-
ployment with the District of Colum-
bia government without a break in
service, as provided in section 6 of Pub.
L. 98-621, continue to be covered by
this part.

(h) Employees who have elected cov-
erage under another retirement system
in accordance with part 847 of this
chapter are excluded from subchapter
111 of chapter 83 of title 5, United
States Code, during that and all subse-
quent periods of service (including
service as a reemployed annuitant).

[33 FR 12498, Sept. 4, 1968, as amended at 45
FR 24856, Apr. 11, 1980; 45 FR 46782, July 11,
1980; 47 FR 2285, Jan. 15, 1982; 48 FR 38784,
Aug. 26, 1983; 51 FR 23037, June 25, 1986; 52 FR
38220, Oct. 15, 1987; 53 FR 42936, Oct. 25, 1988;
56 FR 4930, Feb. 7, 1991; 56 FR 10142, Mar. 11,
1991; 57 FR 3713, Jan. 31, 1992; 61 FR 41720,
Aug. 9, 1996]

§831.202 Continuation of coverage for
food service employees of the House
of Representatives.

(a) Congressional employees who pro-
vide food service operations for the
House of Representatives can elect to
continue their retirement coverage
under subchapter 111 of chapter 83 of
title 5, United States Code, when such
food service operations are transferred
to a private contractor. These regula-
tions also apply to any successor con-
tractors.

(b) Eligibility requirements. To be eligi-
ble for continuation of retirement cov-
erage, an employee must:

(1) Be a Congressional employee (as
defined in section 2107 of title 5, United
States Code), other than an employee
of the Architect of the Capitol, engaged
in providing food service operations for
the House of Representatives under the
administrative control of the Architect
of the Capitol;



§831.203

(2) Be subject to subchapter 11l of
chapter 83 of title 5 United States
Code;

(3) Elect to remain covered under
civil service retirement provisions no
later than the day before the date on
which the food service operations
transfer from the House of Representa-
tives to a private contractor; and

(4) Become employed to provide food
services under contract without a
break in service. A “break in service”
means a separation from employment
of at least three calendar days.

(c) Employee deductions. An employee
who elects to continue coverage under
title 5 retirement provisions is deemed
to consent to deductions from his or
her basic pay for the Civil Service Re-
tirement and Disability Fund in the
amount determined in accordance with
5 U.S.C. 8334(k). The employer provid-
ing the food services under contract
must, in accordance with procedures
established by OPM, pay into the Civil
Service Retirement and Disability
Fund the amounts deducted from an
employee’s pay.

(d) Employer contributions. The em-
ployer providing food services under
contract must, in accordance with pro-
cedures established by OPM, pay into
the Civil Service Retirement and Dis-
ability Fund amounts equal to any
agency contributions that would be re-
quired if the individual were a Congres-
sional employee covered by the Civil
Service Retirement System.

[52 FR 5069, Feb. 19, 1987, and 53 FR 10055,
Mar. 29, 1988. Redesignated at 53 FR 10055,
Mar. 29, 1988]

§831.203 Continuation of coverage for
employees of the Metropolitan
Washington Airports Authority.

(a) Permanent Federal Aviation Ad-
ministration employees assigned to
Washington National Airport or Dulles
International Airport who elect to
transfer to the Metropolitan Washing-
ton Airports Authority, retain their re-
tirement coverage under subchapter 111
of chapter 83 of title 5, United States
Code.

(b) Eligibility requirements. To be eligi-
ble for continuation of retirement cov-
erage, an employee must (1) be a per-
manent Federal Aviation Administra-
tion employee assigned to the Metro-
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politan Washington Airports who
elects to transfer to the Airports Au-
thority; (2) be subject to subchapter 111
chapter 83 of title 5 United States Code
on the day before the date the lease
takes effect; and (3) become contin-
ually employed by the Airports Au-
thority without a break in service. A
“break in service’”” means a separation
from employment of at least 3 calendar
days.

(c) Employee deductions. Employees of
the Airports Authority who have con-
tinuing coverage under title 5 retire-
ment provisons are deemed to consent
to deductions from their basic pay for
the Civil Service Retirement and Dis-
ability Fund. The amounts deducted
will be the same as if the employees
were still employed by the Federal
Government. The Airports Authority
must, in accordance with procedures
established by OPM, pay into the Civil
Service Retirement and Disability
Fund the amounts deducted from an
employee’s pay.

(d) Employer contributions. The Air-
ports Authority must, in accordance
with procedures established by OPM,
pay into the Civil Service Retirement
and Disability Fund amounts equal to
any agency contributions that would
be required for employees covered by
the Civil Service Retirement System.

(e) Sick leave. An employee who re-
tires, or dies leaving a survivor enti-
tled to an annuity, from the Airports
Authority within the 5 year period be-
ginning on the date the lease takes ef-
fect will be permitted to credit unused
sick leave in his or her annuity com-
putation. After the 5 year period, use of
unused sick leave in the annuity com-
putation will be permitted if the em-
ployee is under a formal leave system
as defined in §831.302.

[52 FR 19125, May 21, 1987, and 53 FR 10055,
Mar. 29, 1988. Redesignated at 53 FR 10055,
Mar. 29, 1988]

§831.204 Elections of retirement cov-
erage under the District of Colum-
bia Financial Responsibility and
Management Assistance Act of 1995.

(@) Who may elect—(1) General rule.
Any individual appointed by the Dis-
trict of Columbia Financial Respon-
sibility and Management Assistance
Authority (the Authority) in a position



Office of Personnel Management

not excluded from CSRS coverage
under §831.201 may elect to be deemed
a Federal employee for CSRS purposes
unless the employee has elected to par-
ticipate in a retirement, health or life
insurance program offered by the Dis-
trict of Columbia.

(2) Exception. A former Federal em-
ployee being appointed by the Author-
ity on or after October 26, 1996, no more
than 3 days (not counting District of
Columbia holidays) after separation
from Federal employment cannot elect
to be deemed a Federal employee for
CSRS purposes unless the election was
made before separation from Federal
employment.

(b) Opportunity to elect FERS. An indi-
vidual who elects CSRS under para-
graph (a) of this section after a break
of more than 3 days between Federal
service and employment with the Au-
thority may elect FERS in accordance
with 5 CFR 846.201(b)(ii).

(c) Procedure for making an election.
The Authority or the agency providing
administrative support services to the
Authority (Administrative Support
Agency) must establish a procedure for
notifying employees of their election
rights and for accepting elections.

(d) Time limit for making an election.
(1) An election under paragraph (a)(1)
of this section must be made within 30
days after the employee receives the
notice under paragraph (c) of this sec-
tion.

(2) The Authority or its Administra-
tive Support Agency will waive the
time limit under paragraph (d)(1) of
this section upon a showing that—

(i) The employee was not advised of
the time limit and was not otherwise
aware of it; or

(ii) Circumstances beyond the control
of the employee prevented him or her
from making a timely election and the
employee thereafter acted with due
diligence in making the election.

(e) Effect of an election. (1) An election
under paragraph (a) of this section is
effective on the commencing date of
the employee’s service with the Au-
thority.

(2) An individual who makes an elec-
tion under paragraph (a) of this section
is ineligible, during the period of em-
ployment covered by that election, to
participate in any retirement system
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for employees of the government of the
District of Columbia.

() Irrevocability. An election under
paragraph (a) of this section becomes
irrevocable when received by the Au-
thority or its Administrative Support
Agency.

(g) Employee deductions. The Author-
ity or its Administrative Support
Agency must withhold, from the pay of
an employee of the District of Colum-
bia Financial Responsibility and As-
sistance Authority who has elected to
be deemed a Federal employee for
CSRS purposes, an amount equal to the
percentage withheld from Federal em-
ployees’ pay for periods of service cov-
ered by CSRS and, in accordance with
procedures established by OPM, pay
into the Civil Service Retirement and
Disability Fund the amounts deducted
from an employee’s pay.

(h) Employer contributions. The Dis-
trict of Columbia Financial Respon-
sibility and Assistance Authority
must, in accordance with procedures
established by OPM, pay into the Civil
Service Retirement and Disability
Fund amounts equal to any agency
contributions required under CSRS.

[61 FR 58458, Nov. 15, 1996]

Subpart C—Credit for Service

§831.301 Military service.

(a) Service of an individual who first
became an employee or Member under the
civil service retirement system before Octo-
ber 1, 1982. A period of honorable active
service after December 31, 1956, in the
Army, Navy, Marine Corps, Air Force,
or Coast Guard of the United States,
or, after June 30, 1960, in the Regular
Corps or Reserve Corps of the Public
Health Service, or, after June 30, 1961,
as a commissioned officer of the Na-
tional Oceanic and Atmospheric Ad-
ministration (formerly Coast and Geo-
detic Survey and Environmental
Science Services Administration), per-
formed before the date of separation on
which civil service annuity entitle-
ment is based shall be included in the
computation of the annuity provided—

(1) The employee or Member has
completed 5 years’ (18 months’ for sur-
vivors of employees or Members who
die in service) civilian service;
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(2) The employee or Member is not
receiving military retired pay awarded
for reasons other than (i) service-con-
nected disability incurred in combat
with an enemy of the United States,
(ii) service-connected disability caused
by an instrumentality of war and in-
curred in line of duty during a period of
war (as that term is used in chapter 11
of title 38, United States Code), or (iii)
under chapter 67 of title 10, United
States Code; and

(3)(i) The employee, Member, or sur-
vivor is not entitled, or upon applica-
tion would not be entitled, to monthly
old-age or survivors benefits under §202
of the Social Security Act (41 U.S.C.
402) based on the individual’s wages or
self-employment income, or

(ii) For an employee, Member, or sur-
vivor who is entitled, or upon applica-
tion would be entitled, to monthly old-
age or survivors benefits under §202 of
the Social Security Act (41 U.S.C. 402)
based on the individual’s wages or self-
employment income, the employee,
Member, or survivor has completed a
deposit in accordance with subpart U of
this part, for each full period of such
military service performed after De-
cember 1956.

If a deposit has not been completed, pe-
riods of military service performed
after December 31, 1956 (other than pe-
riods of military service covered by
military leave with pay from a civilian
position), are excluded from credit
from and after the first day of the
month in which the individual (or sur-
vivor) becomes entitled, or upon proper
application would be entitled, to Social
Security benefits under §202. Military
service performed prior to January 1957
is included in the computation of the
annuity regardless of whether a deposit
is made for service after December 31,
1956.

(b) Service of an individual who first
becomes an employee or Member under the
civil service retirement system on or after
October 1, 1982. A period of honorable
active service after December 31, 1956,
in the Army, Navy, Marine Corps, Air
Force, or Coast Guard of the United
States, or, after June 30, 1960, in the
Regular Corps or Reserve Corps of the
Public Health Service, or, after June
30, 1961, as a commissioned officer of
the National Oceanic and Atmospheric
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Administration (formerly Coast and
Geodetic Survey and Environmental
Science Services Administration), per-
formed before the date of separation on
which civil service annuity entitle-
ment is based shall be included in the
computation of the annuity provided—

(1) The employee or Member has
completed 5 years’ (18 months’ for sur-
vivors of employees or Members who
die in service) civilian service;

(2) The employee or Member is not
receiving military retired pay awarded
for reasons other than (i) service-con-
nected disability incurred in combat
with an enemy of the United States,
(i) service-connected disability caused
by an instrumentality of war and in-
curred in line of duty during a period of
war (as that term is used in chapter 11
of title 38, United States Code), or (iii)
under chapter 67 of title 10, United
States Code; and

(3) The employee, Member, or survi-
vor had completed a deposit in an
amount equal to 7 percent of his or her
basic pay under section 204 of title 37,
United States Code, (plus interest, if
any) for each full period of such mili-
tary service performed after December
1956. Military service performed prior
to January 1957 is included in the com-
putation of the annuity regardless of
whether a deposit is made for service
after December 31. 1956.

(c) Military retirees and recipients of
Veterans Administration benefits. An em-
ployee or Member applying for annu-
ity, who otherwise meets all conditions
for receiving credit for military serv-
ice, but who is in receipt of retired or
retainer pay which bars credit for mili-
tary service, may elect to waive the re-
tired or retainer pay and have the mili-
tary service added to civilian service
for annuity computation purposes. An
applicant for disability retirement,
who is receiving a Veterans Adminis-
tration pension or compensation in lieu
of military retired or retainer pay,
may elect to waive the retired or re-
tainer pay and renounce the Veterans
Administration pension or compensa-
tion and have the military service
added to civilian service for annuity
computation purposes.

(d) Widow(er)s and former spouses enti-
tled to annuity based on the service of em-
ployees or Members who die in service—(1)
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Military service is included unless the
widow(er) or former spouse elects other-
wise. Effective April 25, 1987, unless a
widow(er) or former spouse of an em-
ployee or Member who dies—on or after
that date—before being separated from
service files a written election to the
contrary, his or her annuity will in-
clude credit for periods of military
service (subject to the provisions of
paragraphs (a) and (b) of this section)
that would ordinarily be excluded from
the computation of the employee’s or
Member’s annuity under 5 U.S.C.
8332(c)(2).

(2) Reduction by the amount of survivor
benefits payable based on the military
service. (i) In paragraph (d)(2)(ii) of this
section, ‘“‘survivor benefits under a re-
tirement system for members of the
uniformed services’ means survivor
benefits before any offsets for benefits
payable from another Federal benefit
system except for those payable under
title Il of the Social Security Act. The
amount of the survivor benefit to be
deducted will be the amount payable to
the current or former spouse and at-
tributable to the decedent’s retired or
retainer pay for the period of military
service to be included in the CSRS sur-
vivor annuity. However, the survivor
benefit will never be reduced below the
amount payable based on the civilian
service alone.

(i) OPM will obtain information on
the amount of any monthly survivor
benefits payable to each applicant for
CSRS current or former spouse annu-
ity. OPM will reduce the CSRS survi-
vor annuity by the monthly military
survivor benefit on its commencing
date. OPM will not make a subsequent
adjustment unless it is necessary to in-
crease or decrease the CSRS survivor
benefit because of a change in the
amount of military survivor benefits
attributable to the period of service or
a change in the period of military serv-
ice to be included in the CSRS annuity
when the survivor annnuitant becomes
eligible for benefits under title 11 of the
Social Security Act.

(3) Widow(er)s or former spouses of em-
ployees or Members who die on or after
April 25, 1987—election not to be included.
OPM will accept a written election
from a widow(er) or former spouse who
does not wish to be covered by
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§831.301(d) provided it is postmarked
within the period ending 30 calendar
days after the date of the first regular
monthly annuity payment.

(4) Widow(er)s or former spouses of em-
ployees or Members who die before April
25, 1987—application to OPM for credit.
Widow(er)s or former spouses of em-
ployees or Members who died before
April 25, 1987, must apply to OPM in
writing to have credit for military
service included in the survivor annu-
ity computation. If the survivor annu-
ity is increased by including credit for
the military service, the increase will
be effective on the first of the month
following the 60th calendar day after
the date the written application for in-
clusion of the military service is re-
ceived in OPM.

[48 FR 38784, Aug. 26, 1983, as amended at 51
FR 31931, Sept. 8, 1986; 52 FR 10026, Mar. 30,
1987; 53 FR 6555, Mar. 2, 1988]

§831.302 Unused sick leave.

(a) For annuity computation pur-
poses, the service of an employee who
retires on immediate annuity or dies
leaving a survivor entitled to annuity
is increased by the days of unused sick
leave to his credit under a formal leave
system.

(b) An immediate annuity is one
which begins to accrue not later than 1
month after the employee is separated.

(c) A formal leave system is one
which is provided by law or regulation
or operates under written rules specify-
ing a group or class of employees to
which it applies and the rate at which
sick leave is earned.

(d) In general, 8 hours of unused sick
leave increases total services by 1 day.
In cases where more or less than 8
hours of sick leave would be charged
for a day’s absence, total service is in-
creased by the number of days in the
period between the date of separation
and the date that the unused sick leave
would have expired had the employee
used it (except that holidays falling
within the period are treated as work
days, and no additional leave credit is
earned for that period).

(e) If an employee’s tour of duty
changes from part time to full time or
full time to part time within 180 days
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before retirement, the credit for un-
used sick leave is computed as though
no change had occurred.

[34 FR 17617, Oct. 31, 1969]

§831.303 Civilian service.

(a) Periods of civilian service performed
before October 1, 1982, for which retire-
ment deductions have not been taken. Pe-
riods of creditable civilian service per-
formed by an employee or Member
after July 31, 1920, but before October 1,
1982, for which retirement deductions
have not been taken shall be included
in determining length of service to
compute annuity under subchapter IlI
of chapter 83 of title 5, United States
Code; however, if the employee, Mem-
ber, or survivor does not elect either to
complete the deposit describes by sec-
tion 8334(c) of title 5, United States
Code, or to eliminate the service from
annuity computation, his or her annu-
ity is reduced by 10 percent of the
amount which should have been depos-
ited (plus interest) for the period of
noncontributory service.

(b) Periods of service for which re-
funded deductions have not been redepos-
ited, and periods of civilian service per-
formed on or after October 1, 1982, for
which retirement deductions have not
been taken. Except as provided in para-
graph (c) of this section, a period of
service for which refunded deductions
have not been redeposited, and a period
of creditable civilian service performed
by an employee or Member on or after
October 1, 1982, for which retirement
deductions have not been taken, shall
be included in determining length of
service to compute the annuity under
subchapter 111 of chapter 83 of title 5,
United States Code, only if—

(1) The employee or Member subse-
quently becomes eligible for an annu-
ity payable under subchapter Il of
chapter 83 of title 5 United States
Code; and

(2) The employee, Member, or survi-
vor makes a deposit (or redeposit) for
the full period of service. If more than
one distinct period of service is covered
by a single refund, the periods of serv-
ice covered by that refund are consid-
ered to be single full periods of service.
However, in all other instances, a dis-
tinct period of nondeduction civilian
service (i.e., a period of nondeduction
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service that is not interrupted by a
break in service of more than three
days) and a distinct period of redeposit
civilian service (i.e., a period of rede-
posit service that is not interrupted by
a break in service of more than three
days) are considered as separate full
periods of service, even when they are
immediately consecutive. A period of
nondeduction service which begins be-
fore October 1, 1982, and ends on or
after that date is also considered two
full periods of service: one ending on
September 30, 1982, and the other be-
ginning on October 1, 1982.

(©)(1) An employee or Member who
has not completed payment of a rede-
posit for refunded deductions based on
a period of service that ended before
October 1, 1990, will receive credit for
that service in computing the non-
disability annuity for which the indi-
vidual is eligible under subchapter 111
of chapter 83 of title 5, United States
Code, provided the nondisability annu-
ity commences after December 1, 1990.

(2) The beginning monthly rate of an-
nuity payable to a retiree whose annu-
ity includes service credited in accord-
ance with paragraph (c)(1) of this sec-
tion will be reduced by an amount
equal to the redeposit owed, or unpaid
balance thereof, divided by the present
value factor for the retiree’s attained
age (in full years) at the time of retire-
ment. The reduced monthly rate will
then be rounded down to the next lower
dollar amount and becomes the rate of
annuity payable.

(3) For the purpose of paragraph
(b)(2) of this section, the terms
“‘present value factor’” and ‘‘time of re-
tirement’”’ have the same meaning as in
§831.2202.

[48 FR 38785, Aug. 26, 1983, as amended at 56
FR 6550, Feb. 19, 1991]

§831.304 Service with the Cadet Nurse
Corps during World War I1I.

(a) Definitions and special usages. In
this section—

(1) Basic pay is computed at the rate
of $15 per month for the first 9 months
of study; $20 per month for the 10th
through the 21st month of study; and
$30 per month for any month in excess
of 21.

(2) Cadet Nurse Corps service means
any student or graduate nurse training,
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in a non-Federal institution, as a par-
ticipant in a plan approved under sec-
tion 2 of the Act of June 15, 1943 (57
Stat. 153).

(3) CSRS means the Civil Service Re-
tirement System.

(b) Conditions for creditability. As pro-
vided by Pub. L. 99-638, an individual
who performed service with the Cadet
Nurse Corps is entitled to credit under
CSRS if—

(1) The service as a participant in the
Corps totaled 2 years or more;

(2) The individual submits an appli-
cation for service credit to OPM no
later than January 10, 1988;

(3) The individual is employed by the
Federal Government in a position sub-
ject to CSRS at the time he or she ap-
plies to OPM for service credit; and

(4) The individual makes a deposit for
the service before separating from the
Federal Government for retirement
purposes. Contrary to the policy
‘“‘deeming”’ the deposit to be made for
alternative annuity computation pur-
poses, these deposits must be phys-
ically in the possession of the individ-
ual’s employing agency before his or
her separation for retirement purposes.

(c) Processing the application for serv-
ice credit. Upon receiving an application
requesting credit for service with the
Cadet Nurse Corps, OPM will determine
whether all conditions for creditability
have been met, compute the deposit
(including any interest) as specified by
sections 8334(e) (2) and (3) of title 5,
United States Code, based upon the ap-
propriate percentage of basic pay that
would have been deducted from the in-
dividual’s pay at the time the service
was performed, and advise the agency
and the employee of the total amount
of the deposit due.

(d) Agency collection and submission of
deposit. (1) The individual’s employing
agency must establish a deposit ac-
count showing the total amount due
and a payment schedule (unless deposit
is made in one lump sum), and record
the date and amount of each payment.

(2) If the individual cannot make pay-
ment in one lump sum, the employing
agency must accept installment pay-
ments (by allotments or otherwise).
However, the employing agency is not
required to accept individual checks in
amounts less than $50.
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(3) If the employee dies before com-
pleting the deposit, the surviving
spouse may elect to complete the pay-
ment to the employing agency in one
lump sum; however, the surviving
spouse will not be able to initiate an
application for such service credit.

(4) Payments received by the employ-
ing agency must be remitted to OPM
immediately for deposit to the Civil
Service Retirement and Disability
Fund.

(5) Once the employee’s deposit has
been paid in full or closed out, the em-
ploying agency must submit the docu-
mentation pertaining to the deposit to
OPM in accordance with published in-
structions.

[52 FR 43047, Nov. 9, 1987]

§831.305 Service with a nonappro-
priated fund instrumentality after
June 18, 1952, but before January 1,
1966.

(a) Definitions and special usages. In
this section—

(1) Service in a nonappropriated fund
instrumentality is any service performed
by an employee that involved conduct-
ing arts and crafts, drama, music, li-
brary, service (i.e., recreation) club,
youth activities, sports or recreation
programs (including any outdoor recre-
ation programs) for personnel of the
armed forces. Service is not creditable
if it was performed in programs other
than those specifically named in this
subsection.

(2) Certification by the head of a non-
appropriated fund instrumentality can
also be certification by the National
Personnel Records Center or by an offi-
cial of another Federal agency having
possession of records that will verify
an individual’s service.

(3) CSRS means the Civil Service Re-
tirement System.

(b) Conditions for creditability. Pursu-
ant to Pub. L. 99-638 and provided the
same period of service has not been
used to obtain annuity payable from a
nonappropriated fund retirement plan,
an individual who performed service in
a nonappropriated fund instrumental-
ity is entitled to credit under CSRS
if—

(1) The service was performed after
June 18, 1952, but before January 1,
1966; and
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(2) The individual was employed in a
position subject to CSRS on November
9, 1986.

(c) Deposit for service is not necessary.
It is not necessary for an individual to
make a deposit for service performed
with a nonappropriated fund instru-
mentality to receive credit for such
service. However, if the individual does
not elect to make a deposit, his or her
annuity is reduced by 10 percent of the
amount that should have been depos-
ited for the period of service (including
any interest) as specified by sections
8334(e) (2) and (3) of title 5, United
States Code. When an employee elects
an alternative annuity and also elects
to make the deposit, OPM will deem
the deposit to be made for purposes of
conputing the alternative annuity.

[52 FR 43048, Nov. 9, 1987]

§831.306 Service as a National Guard
technician before January 1, 1969.

(a) Definitions. In this section—(1)
Service as a National Guard technician is
service performed under section 709 of
title 32, United States Code (or under a
prior corresponding provision of law)
before January 1, 1969.

(2) CSRS means the Civil Service Re-
tirement System.

(b) Conditions for crediting service to
CSRS employees after November 5, 1990.
An employee subject to CSRS retire-
ment deductions whose only service as
a National Guard technician was per-
formed prior to January 1, 1969, is enti-
tled to credit under CSRS if—

(1) The individual submits to OPM an
application for service credit in a form
prescribed by OPM;

(2) The individual is employed by the
Federal Government in a position sub-
ject to CSRS retirement deductions
after November 5, 1990; and

(3) The individual completes the de-
posit for the service through normal
service credit channels before final ad-
judication of his or her application for
retirement or has the deposit deemed
made when he or she elects the alter-
native form of annuity.

(c) Processing the CSRS employee’s ap-
plication for service credit. (1) If an em-
ployee described in paragraph (b) of
this section makes an application for
service credit, OPM will determine
whether all conditions for creditability
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have been met, compute the deposit
and send the employee notice of the
payment required and the procedures
for submitting the payments to OPM.

(2) The deposit will be computed
based on—

(i) The appropriate percentage of
basic pay that would have been de-
ducted from the individual’s pay at the
time the service was performed; and

(ii) Interest at the rate of 3 percent
per year computed as specified by sec-
tion 8334(e)(2) of title 5, United States
Code, until the date the deposit is paid.

(d) Conditions for crediting service to
CSRS annuitants and former Federal em-
ployees who separated after December 31,
1968, and before November 6, 1990—(1)
Former Federal employees. Former Fed-
eral employees who were subject to
CSRS retirement deductions and sepa-
rated after December 31, 1968, but be-
fore November 6, 1990, with title to a
deferred annuity, may make a deposit
for pre-1969 National Guard technician
service provided they—

(i) Submit a written service credit
application for the pre-1969 National
Guard technician service to OPM be-
fore November 6, 1991; and

(ii) Complete a deposit for the addi-
tional service in a lump sum or in in-
stallment payments of $50 or more.
Payments must be completed before
their retirement claim is finally adju-
dicated, unless the deposit is deemed
made when they elect an alternative
form of annuity.

(2) Annuitants and survivors. Individ-
uals who were entitled to receive an
immediate annuity (or survivor annu-
ity benefits) as of November 6, 1990,
may make a deposit for pre-1969 Na-
tional Guard technician service pro-
vided they—

(i) Submit a written application for
service credit to OPM before November
6, 1991; and

(ii) Complete a deposit for the addi-
tional service in a lump sum or in
equal monthly annuity installments to
be completed within 24 months of the
date of the complete written applica-
tion.

(3) To determine the commencing
date of the deposit installment pay-
ment period for annuitants and survi-
vors, the ‘“‘date of application’ will be
considered to be the first day of the
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second month beginning after OPM re-
ceives a complete written application
from the individual.

(4) To be a complete application, the
individual’s written request for pre-1969
National Guard technician service
credit must also include a certification
of the dates of employment and the
rates of pay received by the individual
during the employment period. The in-
dividual may obtain certification of his
or her service from the Adjutant Gen-
eral of the State in which the service
was performed.

(e) Processing annuitants’, survivors’ or
former employees’ applications for service
credit—(1) OPM determines creditable
service. OPM will determine whether all
conditions for crediting the additional
service have been met, compute the
amount of the deposit, and notify the
individual.

(2) Computing the deposit. The deposit
will be computed based on—

(i) The appropriate percentage of
basic pay that would have been de-
ducted from the individual’s pay at the
time the service was performed; and

(i) Interest at the rate of 3 percent
per year as specified by section
8334(e)(2) of title 5, United States Code,
to—

(A) The midpoint of the 24-month in-
stallment period or if paid in a lump
sum, the date payment is made if the
individual is an annuitant or survivor;
or

(B) The date the deposit is paid or
the commencing date of annuity,
whichever comes first, if the individual
is a former employee.

(3) Individuals who are annuitants or
survivors as of November 6, 1990. (i) OPM
will notify annuitants and survivors of
the amount of the deposit and give
them a proposed installment schedule
for paying the deposit from monthly
annuity payments. The proposed in-
stallment payments will consist of
equal monthly payments that will not
exceed a period 24 months from the
date a complete written application is
received by OPM.

(i) The annuitant or survivor may
allow the installments to be deducted
from his or her annuity as proposed or
make payment in a lump sum within 30
days from the date of the notice.
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(iii) Increased annuity payments will
begin to accrue the first day of the
month after OPM receives a complete
written application.

(iv) If an annuitant dies before com-
pleting the deposit installment pay-
ments, the remaining installments will
be deducted as established for the an-
nuitant, from benefits payable to the
survivor annuitant (but not if the only
survivor benefit is payable to a child or
children of the deceased), if any. If no
survivor annuity is payable, OPM may
collect the balance of the deposit from
any lump-sum benefits payable or the
decedent’s estate, if any.

(4) Former employees who separated
after December 31, 1968, but before Novem-
ber 6, 1990. A former employee with
title to a deferred annuity that com-
mences after November 6, 1990, will be
billed for the amount of the deposit due
and informed of the procedures for
sending payments to OPM. If payment
is to be made in installments, each
payment must be at least $50 and the
total deposit due must be completed
before final adjudication of the retire-
ment claim, unless the deposit is
deemed made when he or she elects an
alternative form of annuity.

[56 FR 6554, Feb. 19, 1991, as amended at 56
FR 55595, Oct. 29, 1991; 56 FR 67467, Dec. 31,
1991]

§831.307 Contract service.

Contract service with the United
States will only be included in the
computation of, or used to establish
title to, an annuity under subchapter
111 of chapter 83 of title 5 United
States Code, if—

(a) The employing agency exercised
an explicit statutory authority to ap-
point an individual into the civil serv-
ice by contract; or

(b) The head of the agency which was
party to the contract, based on a time-
ly-filed application, in accordance with
section 110 of Public Law 100-238, and
the regulations promulgated by OPM
pursuant to that statute, certifies that
the agency intended that an individual
be considered as having been appointed
to a position in which (s)he would have
been subject to subchapter 11l of chap-
ter 83 of title 5, United States Code,
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and deposit has been paid in accord-
ance with OPM’s regulations.

[55 FR 53135, Dec. 27, 1990]

Subpart D—Voluntary
Contributions

SOURCE: 56 FR 43863, Sept. 5, 1991, unless
otherwise noted.

§831.401 Purpose and scope.

This subpart describes the procedures
that employees and Members must fol-
low in making voluntary contributions
under the Civil Service Retirement
System (CSRS). This subpart also de-
scribes the procedures that the Office
of Personnel Management (OPM) will
follow in accepting voluntary contribu-
tions, crediting interest on voluntary
contribution accounts, and paying ben-
efits based on voluntary contributions.

§831.402 Definitions.

In this subpart:

Applicant for retirement means a per-
son who is currently eligible to retire
under CSRS on an immediate or de-
ferred annuity, and who has filed an
application to retire that has not been
finally adjudicated.

Balance means the amount of vol-
untary contributions deposited and not
previously withdrawn, plus earned in-
terest on those voluntary contribu-
tions, less any amount paid as addi-
tional annuities (including any amount
paid as survivor annuity) based on the
voluntary contributions.

CSRS means the Civil Service Retire-
ment System as described in sub-
chapter Ill of chapter 83 of title 5,
United States Code.

Eligible individual means a person eli-
gible to make voluntary contributions
under §831.403.

Voluntary contributions means con-
tributions to the Civil Service Retire-
ment and Disability Fund under sec-
tion 8343 of title 5, United States Code.

§831.403 Eligibility to make voluntary
contributions.

(a) Voluntary contributions may be
made only by—

(1) Employees or Members currently
subject to CSRS, and

(2) Applicants for retirement.
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(b) Voluntary contributions may not
be accepted from an employee, Mem-
ber, or applicant for retirement who—

(1) Has not deposited amounts cover-
ing all creditable civilian service per-
formed by him or her; or

(2) Has previously received a refund
of voluntary contributions and who has
not been reemployed subject to CSRS
after a separation of more than 3 cal-
endar days.

(¢) An employee or Member covered
by the Federal Employees Retirement
System (FERS), including an employee
or Member who elected to transfer or
was automatically placed in FERS,
may not open a voluntary contribu-
tions account or make additional con-
tributions to an existing voluntary
contribution account.

§831.404 Procedure for making vol-
untary contributions.

(a) To make voluntary contributions
to the Civil Service Retirement and
Disability Fund, an eligible individual
must first apply on a form prescribed
by OPM. OPM will establish a vol-
untary contribution account for each
eligible individual who elects to make
voluntary contributions and notify the
individual that a voluntary contribu-
tion account has been established. An
eligible individual may not make vol-
untary contributions until notified by
OPM that an account has been so es-
tablished.

(b) After receiving notice from OPM
under paragraph (a) of this section, an
eligible individual may forward vol-
untary contributions to the Office of
Personnel Management, at the address
designated for that purpose. Voluntary
contributions must be in the amount of
$25 or multiples thereof, by money
order, draft, or check payable to OPM.

(c) The total voluntary contributions
made by an employee or Member may
not exceed, as of the date any contribu-
tion is received, 10 percent of the ag-
gregate basic pay received by the eligi-
ble individual.

(1) Employees are responsible for not
exceeding the 10 percent limit.

(2) When the employee retires or
withdraws the voluntary contributions,
OPM will check to determine whether
the 10 percent limit has been exceeded.
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(3) If the total of voluntary contribu-
tions received from the employee ex-
ceeds the 10 percent limit, OPM will re-
fund without interest any amount that
exceeds the 10 percent limit.

§831.405 Interest on voluntary con-
tributions.

(a) Interest on voluntary contribu-
tions is computed under §831.105.

(b) Voluntary contributions begin to
earn interest on the date deposited by
OPM.

(c) Except as provided in paragraph
(d) of this section, voluntary contribu-
tions stop earning interest on the earli-
est of—

(1) The date when OPM authorizes
payment to the individual of the bal-
ance as a withdrawal (831.406);

(2) The date when the employee or
Member separates or transfers to a po-
sition not subject to CSRS or FERS; or

(3) The date when the employee
transfers to a retirement system other
than CSRS or FERS.

(d) If an employee separates with en-
titlement to a deferred annuity and ei-
ther dies without withdrawing his or
her voluntary contributions or uses his
or her voluntary contributions to pur-
chase additional annuity, voluntary
contributions stop earning interest on
the earlier of—

(1) The date the former employee or
Member dies; or

(2) The commencing date of the
former employee’s or Member’s de-
ferred annuity.

§831.406 Withdrawal of voluntary con-
tributions.

(a) Before receiving additional annu-
ity payments based on the voluntary
contributions, a person who has made
voluntary contributions may withdraw
the balance while still an employee or
Member, or after separation.

(b) A person entitled to payment of
lump-sum benefits under the CSRS
order for precedence set forth in sec-
tion 8342(c) of title 5, United States
Code, is entitled to payment of the bal-
ance, if any, on the death of—

(1) An employee or Member;

(2) A separated employee or Member
who has not retired;
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(3) A retiree, unless a survivor bene-
fit is payable based on an election
under §831.407; or

(4) A person receiving a survivor an-
nuity based on voluntary contribu-
tions.

§831.407 Purchase of additional annu-
ity.

(a) At the time of retirement CSRS
(or under FERS, if transferred from
CSRS), a person may use the balance of
a voluntary contribution account to
purchase one of the following types of
additional annuity:

(1) Annuity without survivor benefit;
or

(2) Reduced annuity payable during
the life of the employee or Member
with one-half of the reduced annuity to
be payable after his or her death to a
person, named at time of retirement,
during the life of the named person.

(b) Any natural person may be des-
ignated as survivor under paragraph
(a)(2) of this section.

(c) If the applicant for retirement
elects an annuity without survivor
benefit, each $100 credited to his or her
voluntary contribution account, in-
cluding interest, purchases an addi-
tional annuity at the rate of $7 per
year, plus 20 cents for each full year, if
any, he or she is over age 55 at date of
retirement.

(d) If the applicant for retirement
elects an annuity with survivor bene-
fit, each $100 credited to his or her vol-
untary contribution account, including
interest, purchases an additional annu-
ity at the rate of $7 per year, plus 20
cents for each full year, if any, he or
she is over age 55 at date of retirement,
multiplied by the following percentage:

(1) Ninety percent of such amount if
the named person is the same age or
older than the applicant for retire-
ment, or is less than 5 years younger
than the applicant for retirement;

(2) Eighty-five percent if the named
person is 5 but less than 10 years
younger;

(3) Eighty percent if the named per-
son is 10 but less than 15 years younger;

(4) Seventy-five percent if the named
person is 15 but less than 20 years
younger;

(5) Seventy percent if the named per-
son is 20 but less than 25 years younger;
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(6) Sixty-five percent if the named
person is 25 but less than 30 years
younger; and

(7) Sixty percent if the named person
is 30 or more years younger.

Subpart E—Eligibility for
Retirement

§831.501 Time for filing applications.

Employees or Members who are eligi-
ble for retirement must file a retire-
ment application with their agency.
Former employees or Members who are
eligible for retirement must file a re-
tirement application with OPM. The
application should not be filed more
than 60 days before becoming eligible
for benefits. If the application is for
disability retirement, the applicant
and the employing agency should refer
to subpart L of this part.

[58 FR 49179, Sept. 22, 1993]

§831.502 Automatic
emption.

(a) When an employee meets the re-
quirements for age retirement on any
day within a month, he is subject to
automatic separation at the end of
that month. The department or agency
shall notify the employee of the auto-
matic separation at least 60 days in ad-
vance of the separation. If the depart-
ment or agency fails through error to
give timely notice, the employee may
not be separated without his consent
until the end of the month in which the
notice expires.

(b)(1) The head of the agency, when
in his or her judgment the public inter-
est so requires, may exempt a law en-
forcement officer or firefighter from
automatic separation until that em-
ployee becomes 60 years of age.

(2) The Secretary of Transportation
and the Secretary of Defense, under
such regulations as each may pre-
scribe, may exempt an air traffic con-
troller having exceptional skills and
experience as a controller from auto-
matic separation until that controller
becomes 61 years of age.

() When a department or agency
lacks authority and wishes to secure
an exemption from automatic separa-
tion for one of its employees other
than a Presidential appointee, beyond

separation; ex-
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the age(s) provided by statute, i.e., age
60 for a law enforcement officer or fire-
fighter, age 61 for an air traffic control-
ler, and age 62 for an employee of the
Alaska Railroad in Alaska or an em-
ployee who is a citizen of the United
States employed on the Isthmus of
Panama by the Panama Canal Commis-
sion, the department or agency head
shall submit a recommendation to that
effect to OPM.

(1) The recommendation shall con-
tain:

(i) A statement that the employee is
willing to remain in service;

(ii) A statement of facts tending to
establish that his/her retention would
be in the public interest;

(iii) The period for which the exemp-
tion is desired, which period may not
exceed 1 year; and,

(iv) The reasons why the simpler
method of retiring the employee and
immediately reemploying him or her is
not being used.

(2) The recommendation shall be ac-
companied by a medical certificate
showing the physical fitness of the em-
ployee to perform his or her work.

(d) OPM may approve an exemption
only before the automatic separation
date applicable to the employee. For
this reason, the department or agency
shall forward the recommendation to
OPM at least 30 days before this sepa-
ration date.

[33 FR 12498, Sept. 4, 1968, as amended at 34
FR 593, Jan. 16, 1969; 48 FR 38786, Aug. 26,
1983. Redesignated at 58 FR 49179, Sept. 22,
1993]

§831.503 Retirement based on involun-
tary separation.

(a) General. An employee who would
otherwise be eligible for retirement
based on involuntary separation from
the service is not entitled to an annu-
ity under section 8336(d)(1) of title 5,
United States Code, if the employee
has declined a reasonable offer of an-
other position.

(b) Criteria for reasonable offer. For
the purposes of determining entitle-
ment to annuity based on such invol-
untary separation, the offer of a posi-
tion must meet all of the following
conditions to be considered a reason-
able offer:
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(1) The offer must be made in writ-
ing;

(2) The employee must meet estab-
lished qualification requirements; and

(3) The offered position must be—

(i) In the employee’s agency, includ-
ing an agency to which the employee
with his or her function is transferred
in a transfer of functions between
agencies;

(if) Within the employee’s commut-
ing area as defined in §831.1202 of this
part, unless geographic mobility is a
condition of the employee’s employ-
ment;

(iii) Of the same tenure and work
schedule; and

(iv) Not lower than the equivalent of
two grades or pay levels below the em-
ployee’s current grade or pay level,
without consideration of the employ-
ee’s eligibility to retain his or her cur-
rent grade or pay under part 536 of this
chapter or other authority. In move-
ments between pay schedules or pay
systems, the representative rate of the
grade or pay level that is two grades
below that of the current position shall
be compared with the representative
rate of the grade or pay level of the of-
fered position. For this purpose, ‘“‘rep-
resentative rate” has the meaning
given that term in §536.102 of this chap-
ter.

[48 FR 38786, Aug. 26, 1983. Redesignated and
amended at 58 FR 49179, Sept. 22, 1993]

Subpart F—Survivor Annuities

SOURCE: 50 FR 20070, May 13, 1985, unless
otherwise noted.

ORGANIZATION AND STRUCTURE OF
REGULATIONS ON SURVIVOR ANNUITIES

§831.601 Purpose and scope.

(a) This subpart explains the annuity
benefits payable in the event of the
death of employees, retirees, and Mem-
bers; the actions that employees, retir-
ees, Members, and their current
spouses, former spouses, and eligible
children must take to qualify for survi-
vor annuities; and the types of evi-
dence required to demonstrate entitle-
ment to provide survivor annuities or
qualify for survivor annuities.

(b) Unless otherwise specified, this
subpart, except §§831.682 and 831.683 and
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the provisions relating to children’s
survivor annuities, only applies to em-
ployees and Members who retire under
a provision of law that permits election
of a reduced annuity to provide a survi-
vor annuity.

[55 FR 9099, Mar. 12, 1990, as amended at 58
FR 52880, Oct. 13, 1993]

§831.602 Relation to other regulations.

(a) Part 838 of this chapter contains
information about former spouses’ en-
titlement to survivor annuities based
on provisions in court orders or court-
approved property settlement agree-
ments.

(b) Subpart T of this part contains
information about entitlement to
lump-sum death benefits.

(c) Parts 870, 871, 872 and 873 of this
chapter contain information about cov-
erage under the Federal Employees’
Group Life Insurance Program.

(d) Part 890 of this chapter contains
information about coverage under the
Federal Employees Health Benefits
Program.

(e) Section 831.109 contains informa-
tion about the administrative review
rights available to a person who has
been denied a survivor annuity or an
opportunty to make an election under
this subpart.

(f) Subparts C and U of this part con-
tain information about service credit
deposits by survivors of employees or
Members.

[50 FR 20070, May 13, 1985, as amended at 51
FR 31931, Sept. 8, 1986; 58 FR 43493, Aug. 17,
1993]

§831.603 Definitions.

As used in this subpart—

CSRS means subchapter 111 of chapter
83 of title 5, United States Code.

Current spouse means a living person
who is married to the employee, Mem-
ber, or retiree at the time of the em-
ployee’s, Member’s, or retiree’s death.

Current spouse annuity means a recur-
ring benefit under CSRS that is pay-
able (after the employee’s, Member’s,
or retiree’s death) to a current spouse
who meets the requirements of §831.642.

Deposit means a deposit required by
the Civil Service Retirement Spouse
Equity Act of 1984, Pub. L. 98-615, 98
Stat. 3195. Deposit, as used in this sub-
part does not include a service credit
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deposit or redeposit under sections
8334(c) or (d) of title 5, United States
Code.

First regular monthly payment means
the first annuity check payable on a
recurring basis (other than an esti-
mated payment or an adjustment
check) after OPM has initially adju-
dicated the regular rate of annuity
payable under CSRS and has paid the
annuity accrued since the time of re-
tirement. The “first regular monthly
payment’’ is generally preceded by es-
timated payments before the claim can
be adjudicated and by an adjustment
check (including the difference be-
tween the estimated rate and the ini-
tially adjudicated rate).

Former spouse means a living person
who was married for at least 9 months
to an employee, Member, or retiree
who performed at least 18 months of
creditable service in a position covered
by CSRS and whose marriage to the
employee was terminated prior to the
death of the employee, Member, or re-
tiree. Except in §§831.682 and 831.683,
former spouse includes only persons who
were married to an employee or Mem-
ber on or after May 7, 1985, or who were
the spouse of a retiree who retired on
or after May 7, 1985, regardless of the
date of termination of the marriage.

Former spouse annuity means a recur-
ring benefit under CSRS that is pay-
able to a former spouse after the em-
ployee’s, Member’s, or retiree’s death.

Fully reduced annuity means the re-
curring payments under CSRS received
by a retiree who has elected the maxi-
mum allowable reduction in annuity to
provide a current spouse annuity and/
or a former spouse annuity or annu-
ities.

Insurable interest annuity means the
recurring payments under CSRS to a
retiree who has elected a reduction in
annuity to provide a survivor annuity
to a person with an insurable interest
in the retiree.

Marriage means a marriage recog-
nized in law or equity under the whole
law of the jurisdiction with the most
significant interest in the marital sta-
tus of the employee, Member, or re-
tiree unless the law of that jurisdiction
is contrary to the public policy of the
United States. If a jurisdiction would
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recognize more than one marriage in
law or equity, the Office of Personnel
Management (OPM) will recognize only
one marriage, but will defer to the
local courts to determine which mar-
riage should be recognized.

Member means a Member of Congress.

Net annuity means the net annuity as
defined in §838.103 of this chapter.

Partially reduced annuity means the
recurring payments under CSRS to a
retiree who has elected less than the
maximum allowable reduction in annu-
ity to provide a current spouse annuity
or a former spouse annuity.

Present value factor means the
amount of money (earning interest at
an assumed rate) required at the time
of retirement to fund an annuity that
starts out at the rate of $1 a month and
is payable in monthly installments for
the annuitant’s lifetime based on mor-
tality rates for non-disability annu-
itants under the Civil Service Retire-
ment System; and increases each year
at an assumed rate of inflation. Inter-
est, mortality, and inflation rates used
in computing the present value are
those used by the Board of Actuaries of
the Civil Service Retirement System
for valuation of the System, based on
dynamic assumptions. The present
value factors are unisex factors ob-
tained by averaging six distinct
present value factors, weighted by the
total dollar value of annuities typi-
cally paid to new retirees at each age.

Qualifying court order means a court
order that awards a former spouse an-
nuity and that satisfies the require-
ments of section 8341(h) of title 5, Unit-
ed States Code, for awarding a former
spouse annuity.

Retiree means a former employee or
Member who is receiving recurring
payments under CSRS based on service
by the employee or Member. ‘‘Retiree,”’
as used in this subpart, does not in-
clude a current spouse, former spouse,
child, or person with an insurable in-
terest receiving a survivor annuity.

Self-only annuity means the recurring
unreduced payments under CSRS to a
retiree with no survivor annuity to
anyone.
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Time of retirement means the effective
commencing date for a retired employ-
ee’s or Member’s annuity.

[50 FR 20070, May 13, 1985, as amended at 51
FR 31931, Sept. 8, 1986; 57 FR 33597-33598, July
29, 1992; 58 FR 52880, Oct. 13, 1993]

ELECTIONS AT THE TIME OF RETIREMENT

§831.611 Election at time of retire-
ment of fully reduced annuity to
provide a current spouse annuity.

(@) A married employee or Member
retiring under CSRS will receive a
fully reduced annuity to provide a cur-
rent spouse annuity unless—

(1) The employee or Member, with
the consent of the current spouse,
elects a self-only annuity, a partially
reduced annuity, or a fully reduced an-
nuity to provide a former spouse annu-
ity, in accordance with §831.612(b) or
§831.614; or

(2) The employee or Member elects a
self-only annuity, a partially reduced
annuity or a fully reduced annuity to
provide a former spouse annuity, and
current spousal consent is waived in
accordance with §831.608.

(b) Qualifying court orders that
award former spouse annuities prevent
payment of current spouse annuities to
the extent necessary to comply with
the court order and §831.614.

(¢) The maximum rate of a current
spouse annuity is 55 percent of the rate
of the retiring employee’s or Member’s
self-only annuity if the employee or
Member is retiring based on a separa-
tion from a position under CSRS on or
after October 11, 1962. The maximum
rate of a current spouse annuity is 50
percent of the rate of the retiring em-
ployee’s or Member’s self-only annuity
if the employee or Member is retiring
based on a separation from a position
covered under CSRS between Septem-
ber 30, 1956, and October 11, 1962.

(d)(1) The amount of the reduction to
provide a current spouse annuity
equals 2% percent of the first $3600 of
the designated survivor base plus 10
percent of the portion of the designated
survivor base which exceeds $3600, if—

(i) The employee’s or Member’s sepa-
ration on which the retirement is based
was on or after October 11, 1962; or
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(ii) The reduction is to provide a cur-
rent spouse annuity (under §831.631) for
a spouse acquired after retirement.

(2) The amount of the reduction to
provide a current spouse annuity under
this section for former employees or
Members whose retirement is based on
separations before October 11, 1962,
equals 2% percent of the first $2400 of
the designated survivor base plus 10
percent of the portion of the designated
survivor base which exceeds $2400.

[50 FR 20070, May 13, 1985, as amended at 51
FR 31931, Sept. 8, 1986; 58 FR 52880, Oct. 13,
1993. Redesignated at 58 FR 52882, Oct. 13,
1993]

EDITORIAL NOTE: At 58 FR 52880, Oct. 13,
1993, in §831.604, paragraph (b) was amended
by changing the reference ‘‘831.608"" and para-
graph (c) was amended by changing the ref-
erence ‘‘831.614"°. However, neither of these
references exist in their respective para-
graphs in the 1993 edition of this volume.

§831.612 Election at time of retire-
ment of a fully reduced annuity or
a partially reduced annuity to pro-
vide a former spouse annuity.

(@) An unmarried employee or Mem-
ber retiring under CSRS may elect a
fully reduced annuity or a partially re-
duced annuity to provide a former
spouse annuity or annuities.

(b) A married employee or Member
retiring under CSRS may elect a fully
reduced annuity or a partially reduced
annuity to provide a former spouse an-
nuity or annuities instead of a fully re-
duced annuity to provide a current
spouse annuity, if the current spouse
consents to the election in accordance
with §831.614 or spousal consent is
waived in accordance with §831.618.

(c) An election under paragraph (a) or
(b) of this section is void to the extent
that it—

(1) Conflicts with a qualifying court
order; or

(2) Would cause the total of current
spouse annuities and former spouse an-
nuities payable based on the employ-
ee’s or Member’s service to exceed 55
percent (or 50 percent if based on a sep-
aration before October 11, 1962) of the
self-only annuity to which the em-
ployee or Member would be entitled.

(d) Any reduction in an annuity to
provide a former spouse annuity will
terminate on the first day of the
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month after the former spouse remar-
ries before age 55 or dies, or the former
spouse’s eligibility for a former spouse
annuity terminates under the terms of
a qualifying court order, unless—

(1) The retiree elects, within 2 years
after the former spouse’s death or re-
marriage, to continue the reduction to
provide or increase a former spouse an-
nuity for another former spouse, or to
provide or increase a current spouse
annuity; or

(2) A qualifying court order requires
the retiree to provide another former
spouse annuity.

(e) The maximum rate of a former
spouse annuity under this section or
§831.632 is 55 percent of the rate of the
retiring employee’s or Member’s self-
only annuity if the employee or Mem-
ber is retiring based on a separation
from a position under CSRS on or after
October 11, 1962. The maximum rate of
a former spouse annuity under this sec-
tion or §831.632 is 50 percent of the rate
of the retiring employee’s or Member’s
self-only annuity if the employee or
Member is retiring based on a separa-
tion from a position covered under
CSRS between September 30, 1956, and
October 11, 1962.

(H)(1) The amount of the reduction to
provide one or more former spouse an-
nuities or a combination of a current
spouse annuity and one or more former
spouse annuities under this section
equals 2% percent of the first $3600 of
the total designated survivor base plus
10 percent of the portion of the total
designated survivor base which exceeds
$3600, if—

(i) The employee’s or Member’s sepa-
ration on which the retirement is based
was on or after October 11, 1962; or

(ii) The reduction is to provide a
former spouse annuity (under §831.632)
for a former spouse from whom the em-
ployee or Member was divorced after
retirement.

(2) The amount of the reduction to
provide one or more former spouse an-
nuities or a combination of a current
spouse annuity and one or more former
spouse annuities under this section for
employees or Members whose retire-
ment is based on separations before Oc-
tober 11, 1962, equals 2% percent of the
first $2400 of the total designated survi-
vor base plus 10 percent of the portion
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of the total designated survivor base
which exceeds $2400.

[50 FR 20070, May 13, 1985, as amended at 51
FR 31931, Sept. 8, 1986; 55 FR 9100, Mar. 12,
1990; 58 FR 52880, Oct. 13, 1993. Redesignated
at 58 FR 52882, Oct. 13, 1993]

§831.613 Election of insurable interest
annuity.

(a) At the time of retirement, an em-
ployee or Member in good health, who
is applying for a non-disability annu-
ity, may elect an insurable interest an-
nuity. Spousal consent is not required,
but an election under this section does
not exempt a married employee or

Member from the provisions of
§831.611(a).
(b) An insurable interest annuity

may be elected by an employee or
Member electing a fully reduced annu-
ity or a partially reduced annuity to
provide a current spouse annuity or a
former spouse annuity or annuities.

(©)() In the case of a married em-
ployee or Member, an election under
this section may not be made on behalf
of a current spouse unless that current
spouse has consented to an election not
to provide a current spouse annuity in
accordance with §831.611(a)(1).

(2) A consent (to an election not to
provide a current spouse annuity in ac-
cordance with §831.611(a)(1)) required
by paragraph (c)(1) of this section to be
eligible to be the beneficiary of an in-
surable interest annuity is cancelled
if—

(i) The retiree fails to qualify to re-
ceive the insurable interest annuity; or

(ii) The retiree changes his or her
election to receive an insurable inter-
est annuity under §831.621; or

(iii) The retiree elects a fully or par-
tially reduced annuity to provide a cur-
rent spouse annuity under §831.685.

(3) An election of a partially reduced
annuity under §831.622(b) or §831.685 to
provide a current spouse annuity for a
current spouse who is the beneficiary
of an insurable interest annuity is void
unless the spouse consents to the elec-
tion.

(4) If a retiree who had elected an in-
surable interest annuity to benefit a
current spouse elects a fully reduced
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annuity to provide a current spouse an-
nuity (or, with the consent of the cur-
rent spouse, a partially reduced annu-
ity to provide a current spouse annu-
ity) under §831.622(b) or §831.685, the
election of the insurable interest annu-
ity is cancelled.

(5)(i) A retiring employee or Member
may not elect a fully reduced annuity
or a partially reduced annuity to pro-
vide a former spouse annuity and an in-
surable interest annuity to benefit the
same former spouse.

(ii) If a retiring employee or Member
who is required by court order to pro-
vide a former spouse annuity elects an
insurable interest annuity to benefit
the former spouse with the court-or-
dered entitlement—

(A) If the benefit based on the elec-
tion is greater than or equal to the
benefit based on the court order, the
election of the insurable interest annu-
ity will satisfy the requirements of the
court order as long as the insurable in-
terest annuity continues.

(B) If the benefit based on the elec-
tion is less than the benefit based on
the court order, the election of the in-
surable interest annuity is void.

(iii) An election under §831.632 of a
fully reduced annuity or a partially re-
duced annuity to benefit a former
spouse by a retiree who elected and
continues to receive an insurable inter-
est annuity to benefit that former
spouse is void.

(d) To elect an insurable interest an-
nuity, an employee or Member must in-
dicate the intention to make the elec-
tion on the application for retirement;
submit evidence to demonstrate that
he or she is in good health; and arrange
and pay for the medical examination
that shows that he or she is in good
health. A report of the medical exam-
ination, signed and dated by a licensed
physician, must be furnished to OPM
on such forms and at such time and
place as OPM may prescribe through
the Federal Personnel Manual system
or other issuances.

(e) An insurable interest annuity
may be elected to provide a survivor
benefit only for a person who has an in-
surable interest in the retiring em-
ployee or Member.

(1) An insurable interest is presumed
to exist with—
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(i) The current spouse;

(i) A blood or adopted relative closer
than first cousins;

(iii) A former spouse;

(iv) A person to whom the employee
or Member is engaged to be married;

(v) A person with whom the employee
or Member is living in a relationship
which would constitute a common-law
marriage in jurisdictions recognizing
common-law marriages.

(2) When an insurable interest in not
presumed, the employee or Member
must submit affidavits from one or
more persons with personal knowledge
of the named beneficiary’s insurable
interest in the employee or Member.
The affidavits must set forth the rela-
tionship, if any, between the named
beneficiary and the employee or Mem-
ber, the extent to which the named
beneficiary is dependent on the em-
ployee or Member, and the reasons why
the named beneficiary might reason-
ably expect to derive financial benefit
from the continued life of the employee
or Member.

(3) The employee or Member may be
required to submit documentary evi-
dence to establish the named bene-
ficiary’s date of birth.

() After receipt of all required evi-
dence to support an election of an in-
surable interest annuity, OPM will no-
tify the employee or Member of initial
monthly annuity rates with and with-
out the election of an insurable inter-
est annuity and the initial rate payable
to the named beneficiary. No election
of an insurable interest annuity is ef-
fective unless the employee or Member
confirms the election in writing, dies,
or becomes incompetent no later than
60 days after the date of the notice de-
scribed in this paragraph.

(9) (1) When an employee or Member
elects both an insurable interest annu-
ity and a fully reduced annuity or a
partially reduced annuity to provide a
current spouse annuity and/or a former
spouse annuity or annuities, each re-
duction is computed based on the self-
only annuity computation. The com-
bined reduction may exceed the maxi-
mum 40 percent reduction in the re-
tired employee’s or Member’s annuity
permitted under section 8339(k)(1) of
title 5, United States Code, applicable
to insurable interest annuities.
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(2) The rate of annuity paid to the
beneficiary of an insurable interest
election, when the employee or Mem-
ber also elected a fully reduced annuity
or a partially reduced annuity, equals
55 (or 50 percent if based on a separa-
tion before October 11, 1962) percent of
the rate of annuity after the insurable
interest reduction. The additional re-
duction to provide a current spouse an-
nuity or a former spouse annuity is not
considered in determining the rate of
annuity paid to the beneficiary of the
insurable interest election.

(h)(1) Except as provided in
§831.612(d), if a retiree who is receiving
a fully reduced annuity or a partially
reduced annuity to provide a former
spouse annuity has also elected an in-
surable interest annuity to benefit a
current spouse and if the eligible
former spouse remarries before age 55,
dies, or loses eligibility under the
terms of the court order, and no other
former spouse is entitled to a survivor
annuity based on an election made in
accordance with §831.632 or a qualify-
ing court order, the retiree may elect,
within 2 years after the former spouse’s
remarriage, death, or loss of eligibility
under the terms of the court order, to
convert the insurable interest annuity
to a fully reduced annuity to provide a
current spouse annuity, effective on
the first day of the month following
the event causing the former spouse to
lose eligibility.

(2) An election under paragraph (h)(1)
of this section cancels any consent not
to receive a current spouse annuity re-
quired by paragraph (c) of this section
for the current spouse to be eligible for
an annuity under this section.

(3) When a former spouse receiving an
annuity under section 8341(h) of title 5,
United States Code, loses eligibility to
that annuity, a beneficiary of an insur-
able interest annuity who was the cur-
rent spouse at both the time of the re-
tiree’s retirement and death may,
within 2 years after the former spouse’s
death, remarriage, or loss of eligibility
under the terms of the court order,
elect to receive a current spouse annu-
ity instead of the annuity he or she had
been receiving. The election is effective
on the first day of the month following
the event causing the former spouse to
lose eligibility.
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(i) Upon the death of the current
spouse, a retiree whose annuity is re-
duced to provide both a current spouse
annuity and an insurable interest bene-
fit for a former spouse is not permitted
to convert the insurable interest annu-
ity to a reduced annuity to provide a
former spouse annuity.

() An employee or Member may
name only one natural person as the
named beneficiary of an insurable in-
terest annuity. OPM will not accept
the designation of contingent bene-
ficiaries and such a designation is void.

(k)(1) An election under this section
is prospectively voided by an election
of a reduced annuity to provide a cur-
rent spouse annuity under §831.631 that
would benefit the same person.

(2)(i) If the spouse is not the bene-
ficiary of the election under this sec-
tion, a retiree may prospectively void
an election under this section at the
time the retiree elects a reduced annu-
ity to provide a current spouse annuity
under §831.631.

(ii) A retiree’s election to void an
election under paragraph (k)(2)(i) of
this section must be filed at the same
time as the election under §831.631.

(3) An annuity reduction under this
section terminates on the first day of
the month after the beneficiary of the
insurable interest annuity dies.

[50 FR 20070, May 13, 1985, as amended at 51
FR 31931, Sept. 8, 1986; 52 FR 10216, Mar. 31,
1987; 55 FR 9100, Mar. 12, 1990; 58 FR 52880,
Oct. 13, 1993. Redesignated at 58 FR 52882,
Oct. 13, 1993]

§831.614 Election of a self-only annu-
ity or partially reduced annuity by
married employees and Members.

(@) A married employee may not
elect a self-only annuity or a partially
reduced annuity to provide a current
spouse annuity without the consent of
the current spouse or a waiver of
spousal consent by OPM in accordance
with §831.618.

(b) Evidence of spousal consent or a
request for waiver of spousal consent
must be filed on a form prescribed by
OPM.

(c) The form will require that a no-
tary public or other official authorized
to administer oaths certify that the
current spouse presented identifica-
tion, gave consent, signed or marked
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the form, and acknowledged that the
consent was given freely in the nota-
ry’s or official’s presence.

(d) The form described in paragraph
(c) of this section may be executed be-
fore a notary public, an official author-
ized by the law of the jurisdiction
where executed to administer oaths, or
an OPM employee designated for that
purpose by the Associate Director.

[50 FR 20070, May 13, 1985, as amended at 55
FR 9100, Mar. 12, 1990; 58 FR 52880, Oct. 13,
1993. Redesignated at 58 FR 52882, Oct. 13,
1993]

§831.615 [Reserved]

§831.616 Elections by previously re-
tired retiree with new title to an
annuity.

(a) A reemployed retiree (after 5 or
more years of reemployed annuitant
service) who elects a redetermined an-
nuity under section 8344 of title 5,
United States Code, is subject to
§§831.611 through 831.622 at the time of
the redetermination.

(b) A disability retiree who recovers
from disability or is restored to earn-
ing capacity 1is subject to §§831.611
through 622 at the time that he or she
retires under section 8336 or 8338 of
title 5, United States Code.

(c) A retiree who is dropped from the
retirement rolls and subsegently gains
a new annuity right by fulfilling the
requirements of section 8333(b) of title
5, United States Code, is subject to
§§831.611 through 831.622 when he or she
retires under that new annuity right.

[50 FR 20070, May 13, 1985, as amended at 58
FR 52881, Oct. 13, 1993. Redesignated at 58 FR
52882, Oct. 13, 1993]

§831.617 [Reserved]

§831.618 Waiver of spousal consent re-
quirement.

(a) The spousal consent requirement
will be waived upon a showing that the
spouse’s whereabouts cannot be deter-
mined. A request for waiver on this
basis must be accompanied by—

(1) A judicial determination that the
spouse’s whereabouts cannot be deter-
mined; or

(2) (i) Affidavits by the employee or
Member and two other persons, at least
one of whom is not related to the em-
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ployee or Member, attesting to the in-
ability to locate the current spouse and
stating the efforts made to locate the
spouse; and

(if) Documentary corroboration such
as tax returns filed separately or news-
paper stories about the spouse’s dis-
appearance.

(b) The spousal consent requirement
will be waived based on exceptional cir-
cumstances if the employee or Member
presents a judicial determination find-
ing that—

(1) The case before the court involves
a Federal employee who is in the proc-
ess of retiring from Federal employ-
ment and the spouse of that employee;

(2) The nonemployee spouse has been
given notice and an opportunity to be
heard concerning this order;

(3) The court has considered sections
8339(J)(1) of title 5, United States Code,
and this section as they relate to waiv-
er of the spousal consent requirement
for a married Federal employee to
elect an annuity without a reduction
to provide a survivor benefit to a
spouse at retirement; and

(4) The court finds that exceptional
circumstances exist justifying waiver
of the nonemployee spouse’s consent.

[50 FR 20070, May 13, 1985, as amended at 51
FR 31932, Sept. 8, 1986; 55 FR 9100, Mar. 12,
1990. Redesignated at 58 FR 52882, Oct. 13,
1993]

§831.619 Marital status at time of re-
tirement.

An employee or Member is unmarried
at the time of retirement for all pur-
poses under this subpart only if the
employee or Member was unmarried on
the date that the annuity begins to ac-
crue.

[50 FR 20070, May 13, 1985. Redesignated at 58
FR 52882, Oct. 13, 1993]

CHANGES OF SURVIVOR ELECTIONS

§831.621 Changes of election before
final adjudication.

An employee or Member may name a
new survivor or change his election of
type of annuity if, not later than 30
days after the date of the first regular
monthly payment, the named survivor
dies or the employee or Member files
with OPM a new written election. All
required evidence of spousal consent or
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justification for waiver of spousal con-
sent, if applicable, must accompany
any new written election under this
section.

[50 FR 20070, May 13, 1985. Redesignated at 58
FR 52882, Oct. 13, 1993]

§831.622 Changes of election after

final adjudication.

(a) Except as provided in section 8339
(j) or (k) of title 5, United States Code,
or §8831.682, 831.684, 831.685, or para-
graph (b) of this section, an employee
or Member may not revoke or change
the election or name another survivor
later than 30 days after the date of the
first regular monthly payment.

(b)(1) Except as provided in §831.613
and paragraphs (b)(2) and (b)(3) of this
section, a retiree who was married at
the time of retirement and has elected
a self-only annuity, or a partially re-
duced annuity to provide a current
spouse annuity, or a fully reduced an-
nuity or a partially reduced annuity to
provide a former spouse annuity, or an
insurable interest annuity may elect,
no later than 18 months after the time
of retirement, an annuity reduction or
an increased annuity reduction to pro-
vide a current spouse annuity.

(2) A current spouse annuity based on
an election under paragraph (b)(1) of
this section cannot be paid if it will,
when combined with any former spouse
annuity or annuities that are required
by court order, exceed the maximum
survivor annuity permitted under
§831.641.

(3) To make an election under para-
graph (b)(1) of this section, the retiree
must pay, in full, a deposit determined
under §831.662, plus interest, at the rate
provided under §831.105(g), no later
than 18 months after the time of retire-
ment.

(4) If a retiree makes an election
under paragraph (b)(1) of this section
and is prevented from paying the de-
posit within the 18-month time limit
because OPM did not send him or her a
notice of the amount of the deposit at
least 30 days before the time limit ex-
pires, the time limit for making the de-
posit will be extended to 30 days after
OPM sends the notice of the amount of
the deposit.

(5) An election under paragraph (b)(1)
of this section, cancels any spousal
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consent under §831.611 to the extent of
the election.

(6) An election under paragraph (b)(1)
of this section is void unless it is filed
with OPM before the retiree dies.

(7) If a retiree who had elected a fully
reduced annuity or a partially reduced
annuity to provide a former spouse an-
nuity or former spouse annuities
makes an election under paragraph
(b)(1) of this section which would cause
the combined current spouse annuity
and former spouse annuity (or annu-
ities) to exceed the maximum allowed
under §831.641, the former spouse annu-
ity (or annuities) must be reduced to
not exceed the maximum allowable
under §831.641.

[51 FR 31932, Sept. 8, 1986, as amended at 58
FR 52881, Oct. 13, 1993. Redesignated at 58 FR
52882, Oct. 13, 1993]

POST-RETIREMENT ELECTIONS

§831.631 Post-retirement election of
fully reduced annuity or partially
reduced annuity to provide a cur-
rent spouse annuity.

(a) Except as provided in paragraph
(c) of this section, in cases of retirees
who retired before May 7, 1985, and
married after retirement but before
February 27, 1986:

(1) A retiree who was unmarried at
the time of retirement may elect, with-
in 1 year after a post-retirement mar-
riage, a fully reduced annuity or a par-
tially reduced annuity to provide a cur-
rent spouse annuity.

(2) A retiree who was married and
elected a fully reduced annuity or a
partially reduced annuity at the time
of retirement may elect, within 1 year
after a postretirement marriage, to
provide a current spouse annuity. If a
retiree elects a fully reduced annuity
or a partially reduced annuity under
this paragraph, the election must equal
the election made at the time of retire-
ment.

(3) The reduction under paragraphs
(@)(1) or (a)(2) of this section com-
mences on the first day of the month
beginning 1 year after the date of the
post-retirement marriage.

(b) Except as provided in paragraph
(c) of this section, in cases involving
retirees who retired on or after May 7,
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1985, or married on or after February
27, 1986—

(1) A retiree who was unmarried at
the time of retirement may elect, with-
in 2 years after a post-retirement mar-
riage, a fully reduced annuity or a par-
tially reduced annuity to provide a cur-
rent spouse annuity.

(2) A retiree who was married at the
time of retirement may elect, within 2
years after a post-retirement mar-
riage—

(i) A fully reduced annuity or a par-
tially reduced annuity to provide a cur-
rent spouse annuity if—

(A) The retiree was awarded a fully
reduced annuity under §831.611 at the
time of retirement; or

(B) The election at the time of retire-
ment was made with a waiver of spous-
al consent in accordance with §831.618;
or

(C) The marriage at the time of re-
tirement was to a person other than
the spouse who would receive a current
spouse annuity based on the post-re-
tirement election; or

(ii) A partially reduced annuity to
provide a current spouse annuity no
greater than the current spouse annu-
ity elected for the current spouse at re-
tirement if—

(A) The retiree elected a partially re-
duced annuity under §831.614 at the
time of retirement;

(B) The election at the time of retire-
ment was made with spousal consent in
accordance with §831.614; and

(C) The marriage at the time of re-
tirement was to the same person who
would receive a current spouse annuity
based on the post-retirement election.

(3)(i) Except as provided in paragraph
(b)(3)(i1) or (b)(4) of this section, a re-
tiree making an election under this
section must deposit an amount equal
to the difference between the amount
of annuity actually paid to the retiree
and the amount of annuity that would
have been paid if the reduction elected
under paragraphs (b)(1) or (b)(2) of this
section had been in effect continuously
since the time of retirement, plus 6
percent annual interest, computed
under §831.105, from the date when each
difference occurred.

(ii) An election under this section
may be made without deposit, if that
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election prospectively voids an election
of an insurable interest annuity.

(4)(i) An election under this section is
irrevocable when received by OPM.

(ii) An election under this section is
effective when the marriage duration
requirements of §831.642 are satisfied.

(iii) If an election under paragraph
(b)(1) or (b)(2) of this section does not
become effective, no deposit under
paragraph (b)(3) of this section is re-
quired.

(iv) If payment of the deposit under
paragraph (b)(3) of this section is not
required because the election never be-
came effective and if some or all of the
deposit has been paid, the amount paid
will be returned to the retiree, or, if
the retiree has died, to the person who
would be entitled to any lump-sum
benefits under the order of precedence
in section 8342 of title 5, United States
Code.

(5) Any reduction in an annuity to
provide a current spouse annuity will
terminate effective on the first day of
the month after the marriage to the
current spouse ends, unless—

(i) The retiree elects, within 2 years
after a divorce terminates the mar-
riage, to continue the reduction to pro-
vide for a former spouse annuity; or

(ii) A qualifying court order requires
the retiree to provide a former spouse
annuity.

(©)(1) Qualifying court orders prevent
payment of current spouse annuities to
the extent necessary to comply with
the court order and §831.641.

(2) If an election under this section
causes the total of all current and
former spouse annuities provided by a
qualifying court order or elected under
§831.612, §831.632, or this section to ex-
ceed the maximum survivor annuity
permitted under §831.641, OPM will ac-
cept the election but will pay the por-
tion in excess of the maximum only
when permitted by §831.641(c).

(d) The amount of the reduction to
provide a current spouse annuity under
this section equals 2%: percent of the
first $3600 of the designated survivor
base plus 10 percent of the portion of
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the designated survivor base which ex-
ceeds $3600.

[55 FR 9101, Mar. 12, 1990, as amended at 56
FR 16263, Apr. 22, 1991; 58 FR 52881, Oct. 13,
1993. Redesignated at 58 FR 52882, Oct. 13,
1993]

§831.632 Post-retirement election of
fully reduced annuity or partially

reduced annuity to provide a
former spouse annuity.
(a)(1) Except as provided in para-

graphs (b) and (c) of this section, when
the marriage of a retiree who retired
on or after May 7, 1985, terminates
after retirement, he or she may elect in
writing a fully reduced annuity or a
partially reduced annuity to provide a
former spouse annuity. Such an elec-
tion must be filed with OPM within 2
years after the retiree’s marriage to
the former spouse terminates.

(2) Except as provided in paragraphs
(b) and (c) of this section, a retiree who
retired before May 7, 1985, and whose
marriage was terminated on or after
May 7, 1985, may elect in writing a
fully reduced annuity or a partially re-
duced annuity to provide a former
spouse annuity if the retiree while
married to the former spouse had elect-
ed, prior to May 7, 1985, a reduced an-
nuity to provide a current spouse annu-
ity for that spouse. Such an election
must be filed with OPM within 2 years
after the retiree’s marriage to the
former spouse terminates.

(3) Except as provided in paragraphs
(b) and (c) of this section, a retiree who
retired on or after May 7, 1985, and be-
fore February 27, 1986, and whose mar-
riage terminated before May 7, 1985,
may elect in writing a fully reduced
annuity or a partially reduced annuity
to provide a former spouse annuity.
Such an election must be made no later
than February 27, 1988.

(b)(1) Qualifying court orders prevent
payment of former spouse annuities to
the extent necessary to comply with
the court order and §831.641.

(2) A retiree who elects a fully or par-
tially reduced annuity to provide a
former spouse annuity may not elect to
provide a former spouse annuity in an
amount that either—

(i) Is smaller than the amount re-
quired by a qualifying court order; or
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(ii) Would cause the sum of all cur-
rent and former spouse annuities based
on a retiree’s elections under §§831.611,
831.612, 831.631 and this section to ex-
ceed 55 percent of the rate of the retir-
ee’s self-only annuity if the retiree’s
retirement was based on a separation
from a position under CSRS on or after
October 11, 1962, or 50 percent of the
rate of the retiree’s self-only annuity if
the retiree’s retirement was based on a
separation from a position under CSRS
before October 11, 1962.

(3) An election under this section is
void—

(i) In the case of a married retiree, if
the current spouse does not consent to
the election on a form as described in
§831.614(c) and spousal consent is not
waived by OPM in accordance with
§831.618; or

(ii) To the extent that it provides a
former spouse annuity for the spouse
who was married to the retiree at the
time of retirement in an amount that
is inconsistent with any joint designa-
tion or waiver made at the time of re-
tirement under §831.611 (a)(1) or (a)(2);
or

(iii) In the case of an election under
paragraph (a)(2) of this section, to the
extent that it provides a former spouse
annuity that exceeds the proportion of
the retiree’s annuity to which the
former spouse would have been entitled
as a current spouse annuity as of May
7, 1985.

(c) An election under this section is
not permitted unless the retiree agrees
to deposit the amount equal to the dif-
ference between the amount of annuity
actually paid to the retiree and the
amount of annuity that would have
been paid if the reduction elected
under paragraph (a) of this section had
been in effect continuously since the
time of retirement, plus 6 percent an-
nual interest, computed under §831.105,
from the date when each difference oc-
curred.

(d) Any reduction in an annuity to
provide a former spouse annuity will
terminate on the first day of the
month after the former spouse remar-
ries before age 55 or dies, or the former
spouse’s eligibility for a former spouse
annuity terminates under the terms of
a qualifying court order, unless—
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(1) The retiree elects, within 2 years
after the event causing the former
spouse to lose eligibility, to continue
the reduction to provide or increase a
former spouse annuity for another
former spouse, or to provide or increase
a current spouse annuity; or

(2) A qualifying court order requires
the retiree to provide another former
spouse annuity.

(e)(1) The amount of the reduction to
provide one or more former spouse an-
nuities or a combination of a current
spouse annuity and one or more former
spouse annuities under this section
equals 2% percent of the first $3600 of
the total designated survivor base plus
10 percent of the portion of the total
designated survivor base which exceeds
$3600, if—

(i) The employee’s or Member’s sepa-
ration on which the retirement is based
was on or after October 11, 1962; or

(i) The reduction is to provide a
former spouse annuity (under §831.632)
for a former spouse whom the employee
or Member married after retirement.

(2) The amount of the reduction to
provide one or more former spouse an-
nuities or a combination of a current
spouse annuity and one or more former
spouse annuities under this section for
employees or Members whose retire-
ment is based on separations before Oc-
tober 11, 1962, equals 2% percent of the
first $2400 of the total designated survi-
vor base plus 10 percent of the portion
of the total designated survivor base
which exceeds $2400.

[50 FR 20070, May 13, 1985, as amended at 51
FR 31932, Sept. 8, 1986; 52 FR 3209, Feb. 3,
1987; 55 FR 9100, Mar. 12, 1990; 56 FR 16262,
Apr. 22, 1991; 58 FR 52881, Oct. 13, 1993. Redes-
ignated at 58 FR 52882, Oct. 13, 1993]

ELIGIBILITY

§831.641 Division of a survivor annu-
ity.

(a) Except as provided in §§831.682
and 831.683, the maximum combined
total of all current and former spouse
annuities (not including any benefits
based on an election of an insurable in-
terest annuity) payable based on the
service of a former employee or Mem-
ber equals 55 percent (or 50 percent if
based on a separation before October
11, 1962) of the rate of the self-only an-
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nuity that otherwise would have been
paid to the employee, Member, or re-
tiree.

(b) By using the elections available
under this subpart or to comply with a
court order under subpart Q, a survivor
annuity may be divided into a com-
bination of former spouse annuities
and a current spouse annuity so long as
the aggregate total of current and
former spouse annuities does not ex-
ceed the maximum limitation in para-
graph (a) of this section.

(¢) Upon termination of former
spouse annuity payments because of
death or remarriage of the former
spouse, or by operation of a court
order, the current spouse will be enti-
tled to a current spouse annuity or an
increased current spouse annuity if—

(1) The employee or Member died
while employed in a position covered
under CSRS; or

(2) The current spouse was married to
the employee or Member continuously
from the time of retirement and did
not consent to an election not to pro-
vide a current spouse annuity; or

(3) The current spouse married a re-
tiree after retirement and the retiree
elected, under §831.631, to provide a
current spouse annuity for that spouse
in the event that the former spouse an-
nuity payments terminate.

[50 FR 20070, May 13, 1985, as amended at 51
FR 31933, Sept. 8, 1986; 58 FR 52881, Oct. 13,
1993. Redesignated at 58 FR 52282, Oct. 13,
1993]

§831.642 Marriage duration
ments.

require-

(a) The surviving spouse of a retiree
who retired on or after May 7, 1985, or
of a retiree who retired before May 7,
1985, but married that surviving spouse
on or after November 8, 1984, or of an
employee or Member who dies while
serving in a position covered by CSRS
on or after May 7, 1985, or of an em-
ployee or Member who died while serv-
ing in a position covered by CSRS be-
fore May 7, 1985, but married that sur-
viving spouse on or after November 8,
1984, can qualify for a current spouse
annuity only if—

(1) The surviving spouse and the em-
ployee, Member, or retiree had been
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married for at least 9 months, as ex-
plained in paragraph (b) of this section;
or

(2) A child was born of the marriage,
as explained in paragraph (c) of this
section; or

(3) The death of the employee, Mem-
ber, or retiree was accidental as ex-
plained in paragraph (d) of this section.

(b) For satisfying the 9-month mar-
riage requirement of paragraph (a)(1) of
this section, the aggregate time of all
marriages between the spouse applying
for a current spouse annuity and the
employee, Member, or retiree is in-
cluded.

(c) For satisfying the child-born-of-
the-marriage requirement of paragraph
(a)(2) of this section, any child, includ-
ing a posthumous child, born to the
spouse and the employee, Member, or
retiree is included. This includes a
child born out of wedlock or of a prior
marriage between the same parties.

(d)(1) A death is accidental if it re-
sults from homicide or from bodily in-
juries incurred solely through violent,
external, and accidental means. The
term ‘“‘accidental” does not include a
death—

(i) Caused wholly or partially, di-
rectly or indirectly, by disease or bod-
ily or mental infirmity, or by medical
or surgical treatment or diagnosis
thereof; or

(if) Caused wholly or partially, di-
rectly, or indirectly, by ptomaine, by
bacterial infection, except only septic
infection of and through a Vvisible
wound sustained solely through vio-
lent, external, and accidental means;
or

(iii) Caused wholly or partially, di-
rectly or indirectly, by hernia, no mat-
ter how or when sustained; or

(iv) Caused by or the result of inten-
tional self-destruction or intentionally
self-inflicted injury, while sane or in-
sane; or

(v) Caused by or as a result of the
self-administration or illegal or ille-
gally obtained drugs.

(2) A State judicial or administrative
adjudication of the cause of death for
criminal or insurance purposes is con-
clusive evidence of whether a death is
accidental.

(3) A death certificate showing the
cause of death as accident or homicide
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is prima facie evidence that the death
was accidental.

[50 FR 20070, May 13, 1985; 50 FR 21031, May
22, 1985, as amended at 51 FR 31933, Sept. 8,
1986; 56 FR 16263, Apr. 22, 1991. Redesignated
at 58 FR 52882, Oct. 13, 1993]

§831.643 Time for filing applications
for death benefits.

(@) A survivor of a deceased em-
ployee, Member, or retiree, may file an
application for annuity, personally or
through a representative, at any time
within 30 years after the death of the
employee, Member, or retiree.

(b) A former spouse claiming eligi-
bility for an annuity based on §831.683
may file an application at any time be-
tween November 8, 1984 and May 7, 1989.
Within this period, the date that the
first correspondence indicating a desire
to file a claim is received by OPM will
be treated as the application date for
meeting timeliness deadlines and de-
termining the commencing date of the
survivor annuity under §831.683 if the
former spouse is eligible on that date.

[55 FR 9102, Mar. 12, 1990, as amended at 58
FR 52881, Oct. 13, 1993. Redesignated at 58 FR
52882, Oct. 13, 1993]

§831.644 Remarriage.

(@)(1) If a recipient of a current
spouse annuity remarried before No-
vember 8, 1984, the current spouse an-
nuity terminates on the last day of the
month before the recipient remarried
before attaining age 60.

(2) If a recipient of a current spouse
annuity remarries on or after Novem-
ber 8, 1984, a current spouse annuity
terminates on the last day of the
month before the recipient remarries
before attaining age 55.

(b) A former spouse annuity or eligi-
bility for a future former spouse annu-
ity terminates on the last day of the
month before the month in which the
former spouse remarries before attain-
ing age 55.

(c) If a current spouse annuity is ter-
minated because of remarriage of the
recipient, the annuity is reinstated on
the day of the termination of the re-
marriage by death, annulment, or di-
vorce if—

(1) The surviving spouse elects to re-
ceive this annuity instead of a survivor
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benefit to which he or she may be enti-
tled, under CSRS or another retire-
ment system for Government employ-
ees, by reason of the remarriage; and

(2) Any lump sum paid on termi-
nation of the annuity is repaid (in a
single payment or by withholding pay-
ment of the annuity until the amount
of the lump sum has accrued).

(d) (1) If present or future entitle-
ment to a former spouse annuity is ter-
minated because of remarriage before
age 55, the entitlement will not be rein-
stated upon termination of the remar-
riage by death or divorce.

(2) If present or future entitlement to
a former spouse annuity is terminated
because of remarriage before age 55,
the entitlement will not be reinstated
upon annulment of the remarriage un-
less—

(i) The decree of annulment states
that the marriage is without legal ef-
fect retroactively from the marriage’s
inception; and

(if) The former spouse’s entitlement
is based on section 4(b)(1)(B) or section
(4)(b)(4) of Pub. L. 98-615.

(3) If a retiree who is receiving a re-
duced annuity to provide a former
spouse annuity and who has remarried
that former spouse (before the former
spouse attained age 55) dies, the retiree
will be deemed to have elected to con-
tinue the reduction to provide a cur-
rent spouse annuity unless the retiree
requests (or has requested) in writing
that OPM terminate the reduction.

[50 FR 20070, May 13, 1985, as amended at 51
FR 31935, Sept. 8, 1986. Redesignated at 58 FR
52882, Oct. 13, 1993, as amended at 60 FR 14202,
Mar. 16, 1995]

§831.645 Elections between survivor
annuities.

(a) A current spouse annuity cannot
be reinstated under §831.644 unless—

(1) The surviving spouse elects to re-
ceive the reinstated current spouse an-
nuity instead of any other payments
(except any accrued but unpaid annu-
ity and any unpaid employee contribu-
tions) to which he or she may be enti-
tled under CSRS, or any other retire-
ment system for Government employ-
ees, by reason of the remarriage; and

(2) Any lump sum paid on termi-
nation of the annuity is returned to
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the Civil Service Retirement and Dis-
ability Fund.

(b) A current spouse is entitled to a
current spouse annuity based on an
election under §831.631 only upon elect-
ing this current spouse annuity instead
of any other payments (except any ac-
crued but unpaid annuity and any un-
paid employee contributions) to which
he or she may be entitled under CSRS,
or any other retirement system for
Government employees.

(c) A former spouse who marries a re-
tiree is entitled to a former spouse an-
nuity based on an election by that re-
tiree under §831.632, or §831.682, or a
qualifying court order terminating
that marriage to that retiree only upon
electing this former spouse annuity in-
stead of any other payments (except
any accrued but unpaid annuity and
any unpaid employee contributions) to
which he or she may be entitled under
CSRS, or any other retirement system
for Government employees.

(d) As used in this section, ‘“‘any
other retirement system for Govern-
ment employees’ does not include Sur-
vivor Benefit Payments from a mili-
tary retirement system or social secu-
rity benefits.

[55 FR 9103, Mar. 12, 1990, as amended at 58
FR 52881, Oct. 13, 1993. Redesignated at 58 FR
52882, Oct. 13, 1993]

PAYMENT OF SURVIVOR ANNUITIES

§831.651 Commencing and terminat-
ing dates of survivor annuities.

(a) Except as provided in paragraph
(b) of this section, current spouse an-
nuities, former spouse annuities, chil-
dren’s survivor annuities, and survivor
annuities for beneficiaries of insurable
interest annuities under CSRS begin to
accrue on the day after death of the
employee, Member, or retiree.

(b)(1) A current spouse annuity be-
gins to accrue—

(i) Upon attainment of age 50 when,
under section 12 of the Civil Service
Retirement Act Amendments of Feb-
ruary 29, 1948, the annuity is deferred
until age 50; or

(ii) Upon OPM'’s receipt of a claim for
an annuity authorized for unremarried
widows and widowers by section 2 of
the Civil Service Retirement Act
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Amendments of June 25, 1958, 72 Stat.
218.

(2) A former spouse annuity begins to
accrue—

(i) For annuities under §831.683, on
the later of the day after date of death
of the retiree or the first day of the
second month after the date the appli-
cation for annuity is received in OPM;
or

(i) For annuities when a former
spouse annuity is authorized by court
order under section 8341(h) of title 5,
United States Code, on the later of the
day after the date of death of the em-
ployee, Member, or retiree or the first
day of the second month after the
court order awarding the former spouse
annuity and the supporting docu-
mentation required by §838.721 or
§838.1005 of this chapter are received in
OPM.

(c) A survivor annuity terminates at
the end of the month preceding death
or any other terminating event.

(d) A current spouse annuity termi-
nated for reasons other than death may
be restored under conditions defined in
sections 8341(e)(2) and 8341(g) of title 5,
United States Code.

(e) A survivor annuity accrues on a
daily basis, one-thirtieth of the month-
ly rate constituting the daily rate. An
annuity does not accrue for the 3lst
day of any month, except in the initial
month if the survivor’s (of a deceased
employee) annuity commences on the
31st day. For accrual purposes, the last
day of a 28-day month constitutes 3
days and the last day of a 29-day month
constitutes 2 days.

() Initial cost-of-living increases on
current and former spouse annuities,
and annuities to beneficiaries of insur-
able interest annuities are prorated
under section 8340(c) of title 5, United
States Code.

[50 FR 20070, May 13, 1985, as amended at 51
FR 31933, Sept. 8, 1986; 55 FR 9102, Mar. 12,
1990; 57 FR 33597, July 29, 1992; 58 FR 52881,
Oct. 13, 1993. Redesignated at 58 FR 52882,
Oct. 13, 1993]

SURVIVOR ELECTION DEPOSITS

§831.661 Deposits not subject to waiv-
er.

(@) The deposits required to elect
fully or partially reduced annuities
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under §§831.622, 831.631, 831.632, 831.682,
831.684, or 831.685 are not annuity over-
payments and their collection is not
subject to waiver. They are subject to
reconsideration only to determine
whether the amount has been correctly
computed.
(b) [Reserved]

[50 FR 20070, May 13, 1985, as amended at 51
FR 31935, Sept. 8, 1986; 57 FR 33597, July 29,
1992; 58 FR 52881, Oct. 13, 1993. Redesignated
and amended at 58 FR 52882, Oct. 13, 1993]

§831.662 Deposits required to change
an election after final adjudication.

The amount of the deposit required
under §831.622 or §831.685 equals the
sum of the monthly differences be-
tween the annuity paid to the retiree
and the annuity that would have been
paid if the additional annuity reduc-
tion elected under §831.622 or §831.685
had been in effect since the time of re-
tirement, plus 24.5 percent of the in-
crease in the designated base (com-
puted as of the time of retirement) on
which the survivor annuity is cal-
culated.

[51 FR 31935, Sept. 8, 1986, as amended at 58
FR 52881, Oct. 13, 1993. Redesignated and
amended at 58 FR 52882, Oct. 13, 1993]

§831.663 Actuarial reduction in annu-
ity of retirees who make post-retire-
ment elections to provide a current
spouse annuity or a former spouse
annuity.

(a) Applicability of this section. This
section applies to all retirees who are
required to pay deposits under §831.631
or §831.632 and have not paid any por-
tion of the deposit prior to October 1,
1993, or from annuity accruing before
that date.

(b) Other methods of payment not avail-
able. Retirees described in paragraph
(a) of this section must have a perma-
nent annuity reduction computed
under paragraph (d) of this section.

(c) Commencing date of the reduction.
A reduction under this section com-
mences on the same date as the annu-
ity reduction under §831.631 or §831.632.

(d) Computing the amount of the reduc-
tion. The annuity reduction under this
section is equal to the lesser of—

(1) The amount of the deposit under
§831.631 or §831.632 divided by the
present value factor for the retiree’s
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age on the commencing date of the re-
duction under paragraph (c) of this sec-
tion (plus any previous reduction(s) in
the retiree’s annuity required under
this section §831.664); or

(2) Twenty-five percent of the rate of
the retiree’s self-only annuity on the
commencing date of the reduction
under paragraph (c) of this section.

(e) Termination of the reduction. (1)
The reduction under this section termi-
nates on the date that the retiree dies.

(2) If payment of a retiree’s annuity
is suspended or terminated and later
reinstated, or if a new annuity becomes
payable, OPM will increase the amount
of the original reduction computed
under paragraph (d) of this section by
any cost-of-living adjustments under
section 8340 of title 5, United States
Code, occurring between the commenc-
ing date of the original reduction and
the commencing date of the reinstated
or new annuity (but the adjusted re-
duction may not exceed 25 percent of
the rate of the reinstated or new self-
only annuity).

[58 FR 52882, Oct. 13, 1993]

§831.664 Post-retirement survivor
election deposits that were par-
tially paid before October 1, 1993.

(a) Applicability of this section. This
section applies to all retirees who are
required to pay deposits under §831.631,
§831.632, §831.682, or §831.684 and have
paid some portion (but not all) of the
deposit prior to October 1, 1993, or from
annuity accruing before that date.

(b) Other methods of payment not avail-
able. Retirees described in paragraph
(a) of this section must have a perma-
nent annuity reduction computed
under paragraph (d) of this section.

(c) Commencing date of the reduction.
A reduction under this section com-
mences on October 1, 1993.

(d) Computing the amount of the reduc-
tion. The annuity reduction under this
section is equal to the lesser of—

(1) The amount of the principal bal-
ance remaining to be paid on October 1,
1993, divided by the present value fac-
tor for the retiree’s age on October 1,
1993; or
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(2) Twenty-five percent of the rate of
the retiree’s self-only annuity on Octo-
ber 1, 1993.

(e) Termination of the reduction. (1)
The reduction under this section termi-
nates on the date that the retiree dies.

(2) If payment of a retiree’s annuity
is suspended or terminated and later
reinstated, or if a new annuity becomes
payable, OPM will increase the amount
of the original reduction computed
under paragraph (d) of this section by
any cost-of-living adjustments under
section 8340 of title 5, United States
Code, occurring between the commenc-
ing date of the original reduction and
the commencing date of the reinstated
or new annuity (but the adjustment re-
duction may not exceed 25 percent of
the rate of the reinstated or new self-
only annuity).

[58 FR 52883, Oct. 13, 1993]

§831.665 Payment of deposits under
§831.631, §831.632, §831.682, or
§831.684 under pre-October 1, 1993,
law or when the retiree has died
prior to October 1, 1993.

(a) If a retiree fails to make a deposit
required under §831.682 or §831.684 with-
in 60 days after the date of the notice
required by §831.682(e) or §831.684(c),
the deposit will be collected by offset
from his or her annuity in installments
equal to 25 percent of the retiree’s net
annuity (as defined in §838.103 of this
chapter).

(b) If a retiree fails to make a deposit
required by §831.631 or §831.632 within 2
years after the date of the post-retire-
ment marriage or divorce, the deposit
will be collected by offset from his or
her annuity in installments equal to 25
percent of the retiree’s net annuity (as
defined in §838.103 of this chapter).

(c) If a retiree dies before a deposit
required under §§831.631, 831.632, 831.682,
or 831.684 is fully made, the deposit will
be collected from the survivor annuity
(for which the election required the de-
posit) before any payments of the sur-
vivor annuity are made.

[50 FR 20070, May 13, 1985, as amended at 51
FR 31935, Sept. 8, 1986; 57 FR 33597, July 29,
1992; 58 FR 52881, Oct. 13, 1993. Redesignated
and amended at 58 FR 52882, Oct. 13, 1993]
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CHILDREN’S ANNUITIES

§831.671 Proof of eligibility for a
child’s annuity.

(a) Proof of paternity. (1) A judicial
determination of parentage conclu-
sively establishes the paternity of a
child.

(2) Except as provided in paragraph
(a)(1) of this section, a child born to
the wife of a married person is pre-
sumed to be the child of the wife’s hus-
band. This presumption may be rebut-
ted only by clear and convincing evi-
dence that the husband is not the fa-
ther of the child.

(3) When paternity is not established
under paragraph (a)(1) or (a)(2) of this
section, paternity is determined by a
preponderance of the credible evidence
as defined in §1201.56(c)(2) of this title.

(b) Proof of adoption. (1) An adopted
child is—

(i) A child adopted by the employee
or retiree before the death of the em-
ployee or retiree; or

(ii) A child who lived with the em-
ployee or retiree and for whom a peti-
tion for adoption was filed by the em-
ployee or retiree and who is adopted by
the current spouse of the employee or
retiree after the death of the employee
or retiree.

(2) The only acceptable evidence to
prove status as an adopted child under
paragraph (b)(1)(i) of this section is a
copy of the judicial decree of adoption.

(3) The only acceptable evidence to
prove status as an adopted child under
paragraph (b)(1)(ii) of this section is
copies of—

(i) The petition for adoption filed by
the employee or retiree (clearly show-
ing the date filed); and

(i) The judicial decree of adoption.

(c) Dependency. To be eligible for sur-
vivor annuity benefits, a child must
have been dependent on the employee
or retiree at the time of the employee’s
or retiree’s death.

(d) Proof of dependency. (1) A child is
presumed to have been dependent on
the deceased employee or retiree if he
or she is—

(i) A legitimate child; or

(if) An adopted child; or

(iii) A stepchild or recognized natural
child who lived with the employee or
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retiree in a regular parent-child rela-
tionship at the time of the employee’s
or retiree’s death; or

(iv) A recognized natural child for
whom a judicial determination of sup-
port was obtained; or

(v) A recognized natural child to
whose support the employee or retiree
made regular and substantial contribu-
tions.

(2) The following are examples of
proofs of regular and substantial sup-
port. More than one of the following
proofs may be required to show support
of a child who did not live with the em-
ployee or retiree in a regular parent-
child relationship and for whom a judi-
cial determination of support was not
obtained.

(i) Evidence of eligibility as a de-
pendent child for benefits under other
State or Federal programs;

(ii) Proof of inclusion of the child as
a dependent on the decedent’s income
tax returns for the years immediately
before the employee’s or retiree’s
death;

(iii) Cancelled checks, money orders,
or receipts for periodic payments re-
ceived from the employee or retiree for
or on behalf of the child;

(iv) Evidence of goods or services
that shows regular contributions of
considerable value;

(v) Proof of coverage of the child as a
family member under the employee’s
or retiree’s Federal Employees Health
Benefits enrollment; and

(vi) Other proof of a similar nature
that OPM may find to be sufficient to
demonstrate support or parentage.

(3) Survivor benefits may be denied—

(i) If evidence shows that the de-
ceased employee or retiree did not rec-
ognize the claimant as his or her own
despite a willingness to support the
child; or

(ii) If evidence casts doubt upon the
parentage of the claimant, despite the
deceased employee’s or retiree’s rec-
ognition and support of the child.

[55 FR 9102, Mar. 12, 1990, as amended at 58
FR 43493, Aug. 17, 1993. Redesignated at 58 FR
52882, Oct. 13, 1993]
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§831.672 Annuity for a child age 18 to
22 during full-time school attend-
ance.

(a) General requirements for an annu-
ity. (1) For a child age 18 to 22 to be eli-
gible to receive an annuity as a full-
time student, the child must also meet
all other requirements applicable to
qualify for an annuity by a child who
has not attained age 18.

(2) In addition to the requirements of
paragraph (a)(1) of this section, OPM
must receive certification, in a form
prescribed by OPM, that the child is
regularly pursuing a full-time course of
study in an accredited institution.

(b) Full-time course of study. (1) Gen-
erally, a full-time course of study is a
noncorrespondence course which, if
successfully completed, will lead to
completion of the education within the
period generally accepted as minimum
for completion, by a full-time day stu-
dent, of the academic or training pro-
gram concerned.

(2) A certification by an accredited
institution that the student’s workload
is sufficient to constitute a full-time
course of study for the program in
which the student is enrolled is prima
facie evidence that the student is pur-
suing a full-time course of study.

(c) Certification of school attendance.
(1) OPM may periodically request the
recipient of a child’s annuity payments
to furnish certification of school at-
tendance. The certification must be
completed in the form prescribed by
OPM.

(2) If OPM requests the recipient of a
child’s annuity payments to provide a
self-certification of school attendance,
the recipient must complete and sign
the certification form.

(3) If OPM requests the recipient of a
child’s annuity payments to provide a
certification by the school, the certifi-
cation must be signed by an official
who is either in charge of the school or
in charge of the school’s records. OPM
will not accept certification forms
signed by instructors, counselors,
aides, roommates, or others not in
charge of the school or the records.

(i) If the educational institution is
above the high school level, the certifi-
cation must be signed by the president
or chancellor, vice president or vice
chancellor, dean or assistant dean, reg-
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istrar or administrator, assistant reg-
istrar or assistant administrator, or
the equivalent.

(i) If the educational institution is
at the high school level, the certifi-
cation must be signed by the super-
intendent of schools, assistant super-
intendent of schools, principal, vice
principal, assistant principal, or the
equivalent.

(iii) If the educational institution is
a technical or trade school, the certifi-
cation must be signed by the president,
vice president, director, assistant di-
rector, or the equivalent.

(4) OPM will accept a facsimile signa-
ture of a school official only if it is ac-
companied by a raised seal of the insti-
tution or other evidence clearly dem-
onstrating the authenticity of the cer-
tification and making unauthorized use
of the signature stamp unlikely.

(d) Continuation of annuity during in-
terim breaks. A child’s annuity contin-
ues during interim breaks between
school years if the following conditions
are satisfied:

(1) The student must have been a
full-time student at the end of the
school term immediately before the
break.

(2) The break between the end of the
last term of full-time attendance and
the return to full-time attendance
must not exceed 5 months. (See
§831.107, concerning calculation of this
time period.)

(3) The recipient of a child’s annuity
payments must show that the student
has a bona fide intent to return to
school as a full-time student imme-
diately after the break. The full-time
certification for the prior term and the
certification (in a form prescribed by
OPM) by the recipient of a child’s an-
nuity payments that the student in-
tends to return to school (immediately
after the break) as a full-time student
constitute prima facie evidence of a
bona fide intent to return to school.

(e) Benefits after age 22. (1) A stu-
dent’s eligibility for a child’s annuity
terminates based on reaching age 22
on—

(i) June 30 of the calendar year of the
child’s 22nd birthday if the child’s
birthday is before July 1; or

(if) The last day of the month before
the child’s 22nd birthday if the child’s
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birthday occurs after June 30 but be-
fore September 1 of the calendar year;
or

(iii) June 30 of the year after the one
in which the child attains age 22 if the
child’s birthday is after August 31 of
the calendar year.

(2)(i) An otherwise eligible child who
becomes a full-time student after his or
her 22nd birthday but before the date
the annuity terminates under para-
graph (e)(1) of this section is eligible
for annuity while he or she is a full-
time student until the termination
date under paragraph (e)(1) of this sec-
tion.

(if) An otherwise eligible child who is
a full-time student, and whose parent
dies after the child’s 22nd birthday but
before the date the annuity terminates
under paragraph (e)(1) of this section,
is eligible for annuity while he or she is
a full-time student after the death of
the parent until the termination date
under paragraph (e)(1) of this section.

[58 FR 32052, June 8, 1993. Redesignated at 58
FR 52882, Oct. 13, 1993]

§831.673 Rates of child annuities.

(a) (1) The rate of annuity payable to
a child survivor whose annuity com-
menced before February 27, 1986, is
computed in accordance with the law
in effect on the date when the annuity
began to accrue, unless the rate of an-
nuity is recomputed under paragraph
(e) of this section on or after February
27, 1986.

(2) The rate of annuity payable to a
child survivor whose annuity com-
menced on or after February 27, 1986, or
was recomputed under paragraph (e) of
this section on or after February 27,
1986, is computed under paragraph (b),
(c), or (d) of this section.

(b) Except as provided in paragraph
(a) of this section, the rate of annuity
of a child survivor is computed under
section 8341(e)(2) (i) through (iii) of
title 5, United States Code, with ad-
justments in accordance with section
8340 of title 5, United States Code,
when the deceased employee, Member
or annuitant was never married to a
natural or adoptive parent of that sur-
viving child of the former employee or
Member.

(c) Except as provided in paragraphs
(a) and (b) of this section, the rate of
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annuity payable to a child survivor is
computed under section 8341(e)(2) (A)
through (C) of title 5, United States
Code, with adjustments in accordance
with section 8340 of title 5, United
States Code, whenever a deceased em-
ployee, Member, or retiree is survived
by a natural or adoptive parent of that
surviving child of the employee, Mem-
ber, or retiree.

(d) Except as provided in paragraph
(a) of this section, the rate of annuity
payable to a child survivor is computed
under section 8341(e)(2) (i) through (iii)
of title 5, United States Code, with ad-
justments in accordance with section
8340 of title 5, United States Code,
when the deceased employee, Member,
or retiree is not survived by a natural
or adoptive parent of that surviving
child of the former employee or Mem-
ber.

(e) On the death of a natural or adop-
tive parent or termination of the annu-
ity of a child, the annuity of any other
child or children is recomputed and
paid as though the parent or child had
not survived the former employee or
Member.

[51 FR 31933, Sept. 8, 1986. Redesignated at 58
FR 52882, Oct. 13, 1993]

REGULATIONS PERTAINING TO
NONCODIFIED STATUTES

§831.681 Annual notice required by
Public Law 95-317.

At least once every 12 consecutive
months, OPM will send a notice to all
retirees to inform them about the sur-
vivor annuity elections available to
them, under sections 8339(j), 8339(k)(2),
and 8339(o) of title 5, United States
Code.

[56 FR 16263, Apr. 22, 1991, as amended at 58
FR 43493, Aug. 17, 1993. Redesignated at 58 FR
52882, Oct. 13, 1993]

§831.682 Election by a retiree who re-
tired before May 7, 1985, to provide
a former spouse annuity.

(a) A retiree who retired before May
7, 1985, including a retiree receiving a
fully reduced annuity to provide a cur-
rent spouse annuity, may elect a fully
reduced annuity or a partially reduced
annuity to provide a former spouse an-
nuity.
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(b) The election should be made by
letter addressed to OPM. The election
must—

(1) Be in writing; and

(2) Agree to pay any deposit due
under paragraph (c) of this section; and

(3) Be signed by the retiree; and

(4) Be filed with OPM before Septem-
ber 8, 1987.

(©)(1)(i) If a retiree who is receiving
an insurable interest annuity elects a
fully reduced annuity or a partially re-
duced annuity under this section to
benefit the same person, the insurable
interest annuity terminates. A retiree
who is receiving an insurable interest
annuity at the time that an annuity is
elected under this section does not owe
any further deposit.

(ii) If a retiree who had been receiv-
ing an insurable interest annuity,
which was terminated to elect a re-
duced annuity to provide a current
spouse annuity for a spouse acquired
after retirement, elects to provide a
former spouse annuity for a former
spouse who was the beneficiary of the
insurable interest annuity, the retiree
must deposit an amount equal to the
sum of the monthly differences be-
tween the self-only annuity and a fully
reduced annuity or partially reduced
annuity (with the same base as elected
to provide the former spouse annuity)
from the date the insurable interest
annuity terminated, plus 6 percent an-
nual interest, computed under §831.105,
from the date to which each monthly
difference is attributable.

(2) A retiree who elects a fully re-
duced annuity or a partialy reduced an-
nuity under this section, to provide a
former spouse annuity for a former
spouse for whom the retiree had elect-
ed (during the marriage to that former
spouse) a reduced annuity to provide a
current spouse annuity, must deposit
an amount equal to the sum of the
monthly differences between the self-
only annuity and the amount of annu-
ity that would have been in effect had
a fully reduced annuity or partially re-
duced annuity (with the same base as
elected to provide the former spouse
annuity) been in effect continuously
since the time of retirement, plus 6
percent annual interest, computed
under §831.105, from the date to which
each monthly difference is attrib-
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utable, except that the retiree will not
be charged for any period during which
the survivor reduction was in effect for
that former spouse.

(3) A retiree who elects a fully re-
duced annuity or a partially reduced
annuity under this section, and is not
covered under paragraph (c)(1) or (c)(2)
of this section, must deposit an
amount equal to the sum of the month-
ly difference between the self-only an-
nuity and a fully reduced annuity or a
partially reduced annuity (with the
same base as elected to provide the
former spouse annuity) since the time
of retirement, plus 6 percent annual in-
terest, computed under §831.105, from
the date to which each monthly dif-
ference is attributable.

(d) If a retiree who is receiving a
fully reduced annuity or a partially re-
duced annuity to provide a current
spouse annuity elects a fully reduced
annuity or a partially reduced annuity
under this section to provide a former
spouse annuity, the annuity will be re-
duced separately to provide for the cur-
rent and former spouse annuities. Each
separate reduction will be computed
based on the self-only annuity, and the
separate reductions are cumulative.

(©)(1) In response to a retiree’s in-
quiry about providing a former spouse
annuity under this section, OPM will
send an application form. The applica-
tion form will include a notice to retir-
ees that filing the application con-
stitutes an official election which can-
not be revoked after 30 days after the
annuity check in which the annuity re-
duction first appears.

(2) If the retiree returns the applica-
tion electing a fully reduced annuity or
a partially reduced annuity under this
section, OPM will notify the retiree
of—

(i) The rate of the fully reduced an-
nuity or partially reduced annuity; and

(ii) The rate of the potential former
spouse annuity; and

(iii) The amount of the deposit, in-
cluding interest, that is due as of the
date that the annuity reduction is
scheduled to begin; and

(iv) The amount and duration of in-
stallment payments if no deposit is
made.

(3) The notice under paragraph (e)(2)
of this section will advise the retiree
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that the deposit will be collected in in-
stallments under §831.665, unless lump-
sum payment is made within 60 days
from the date of the notice.

(4) OPM will reduce the annuity and
begin collection of the deposit in in-
stallments effective with the first
check payable more than 60 days after
the date on the notice required under
paragraph (e)(2) of this section.

(F)(1) A retiree who made an election
under this section prior to September
9, 1986 may modify that election by
designating a lesser portion of the re-
tiree’s annuity be used as the base for
the annuity reduction and the former
spouse annuity.

(2) Any maodification under paragraph
(f)(1) of this section must be in writing
and received in OPM no later than the
date provided for applications in para-
graph (b)(4) of this section.

(g) The annuity reduction resulting
in a fully reduced annuity or partially
reduced annuity to provide a former
spouse annuity under this section ter-
minates on the first day of the month
after the former spouse remarries be-
fore age 55 or dies.

(h) A former spouse is eligible to re-
ceive only one survivor annuity based
on the service of one employee or Mem-
ber.

(i) If a former spouse is entitled to a
former spouse annuity based on an
election under this section, but absent
that election would have been entitled
to a former spouse annuity under
§831.683 (i.e., filed a timely application
as well as meeting all other require-
ments), the amount of the former
spouse annuity payable will equal 55
percent of the annuity of the retiree on
whose service the survivor annuity is
based.

[50 FR 20070, May 13, 1985, as amended at 51
FR 31934, Sept. 8, 1986; 55 FR 9102, Mar. 12,
1990; 56 FR 16263, Apr. 22, 1991; 58 FR 52881,
Oct. 13, 1993. Redesignated at 58 FR 52882,
Oct. 13, 1993]

§831.683 Annuities for former spouses
of employees or Members retired
before May 7, 1985.

(a)(1) The former spouse of a retiree
who retired before May 7, 1985 (or of an
employee or Member who died before
May 7, 1985, was employed in a position
covered by CSRS at the time of death,
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and was eligible to retire at the time of
death), is entitled, after the death of
the retiree, employee, or Member, to a
survivor annuity equal to 55 percent of
the self-only annuity of the retiree on
whose service the survivor annuity is
based if the former spouse, at the time
of application, meets all of the follow-
ing requirements:

(i) The former spouse’s marriage to
the retiree, employee, or Member was
dissolved after September 14, 1978, and
before May 8, 1987. The date of dissolu-
tion of a marriage is the date when the
marriage between the former spouse
and the retiree, employee, or Member
ended under the law of the jurisdiction
that terminated the marriage, rather
than the date when restrictions on re-
marriage ended. The date of entry of
the decree terminating the marriage
will be rebuttably presumed to be the
date when the marriage was dissolved.

(i) The former spouse was married to
the retiree, employee, or Member for at
least 10 years of the retiree’s, employ-
ee’s, or Member’s creditable service.
Creditability of service is determined
in accordance with section 8332 of title
5, United States Code, and subpart C of
this part.

(iii) The former spouse has not re-
married before reaching age 55.

(iv) The former spouse applies to
OPM for a survivor annuity, in accord-
ance with paragraph (b) of this section
and §831.643(b), before May 8, 1989.

(v) The former spouse is at least 50
years old on May 7, 1987, and when fil-
ing the application.

(2) A former spouse who is not eligi-
ble for an annuity under paragraph
(a)(1) of this section and who is the
former spouse of a retiree who retired
before May 7, 1985 (or of an employee or
Member who died before May 7, 1985,
was employed in a position covered by
CSRS at the time of death, and was eli-
gible to retire at the time of death), is
entitled, after the death of the retiree,
employee, or Member, to a survivor an-
nuity equal to 55 percent of the self-
only annuity of the retiree on whose
service the survivor annuity is based if
the former spouse, at the time of appli-
cation, meets all of the following re-
quirements:

(i) The former spouse was married to
the retiree, employee, or Member for at
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least 10 years of the retiree’s, employ-
ee’s, or Member’s creditable service.
Creditability of service is determined
in accordance with section 8332 of title
5, United States Code, and subpart C of
this part.

(ii) The former spouse has not remar-
ried after September 14, 1978, before
reaching age 55.

(iii) The former spouse applies to
OPM for a survivor annuity, in accord-
ance with paragraph (b) of this section
and §831.643(b), before May 8, 1989.

(iv) The former spouse is at least 50
years old on May 7, 1987, and when fil-
ing the application.

(v) No current spouse, other former
spouse, or insurable interest designee
is receiving or has been designated to
receive a survivor annuity based on the
service of the employee, Member, or re-
tiree.

(3) If two or more eligible former
spouses of a retiree, employee, or Mem-
ber apply for annuities under para-
graph (a)(2) of this section based on the
service of the same retiree, employee,
or Member, and neither meets the re-
quirements of paragraph (a)(1) of this
section, the former spouse whose appli-
cation OPM receives first is entitled to
the annuity.

(b)(1) Application must be filed on
the form prescribed for that purpose by
OPM. The application form will require
the former spouse to certify under the
penalty provided by section 1001 of title
18, United States Code, that he or she
meets the requirements listed in para-
graph (a) of this section.

(2) In addition to the application
form required in paragraph (b)(1) of
this section, the former spouse must
submit proof of his or her age and the
date when the marriage to the retiree
commenced, and a certified copy of the
divorce decree terminating the mar-
riage to the retiree.

(3)(i) Former spouses applying for
benefits under this section must meet
the requirements of paragraph (a) of
this section at the time of application.

(ii) An annuity under this section
terminates on the last day of the
month before the former spouse remar-
ries before age 55 or dies, except that a
remarriage before September 15, 1978,
does not cause termination of a former
spouse annuity under this section. A

§831.684

former spouse who is receiving a
former spouse annuity under this sec-
tion must notify OPM within 30 days
after he or she remarries before age 55.

(c) Survivor annuities payable under
this section commence on the later of
the day after the date of death of the
retiree or the first day of the second
month after the application is filed
under §831.643(b).

(d) Cost-of-living adjustments under
section 8340 of title 5, United States
Code, are applicable to annuities pay-
able under this section.

(e) If a former spouse is eligible for a
former spouse annuity under this sec-
tion and another current spouse annu-
ity or former spouse annuity (under
the Civil Service Retirement System
or the Federal Employees Retirement
System) resulting from the death of
the same retiree, the annuity under
this section will be paid instead of the
other current spouse annuity or former
spouse annuity.

[50 FR 20070, May 13, 1985, as amended at 51
FR 31933, Sept. 8, 1986; 55 FR 9103, Mar. 12,
1990; 56 FR 16263, Apr. 22, 1991; 58 FR 52881,
Oct. 13, 1993. Redesignated at 58 FR 52882,
Oct. 13, 1993]

§831.684 Second chance elections to
provide survivor benefits.

(a) A married retiree who retired be-
fore May 7, 1985, and is not currently
receiving a fully or partially reduced
annuity to provide a current spouse an-
nuity may elect a fully or partially re-
duced annuity to provide a current
spouse annuity for a spouse acquired
after retirement if the following condi-
tions are met:

(1) (i) The retiree was married at the
time of retirement and did not elect a
survivor annuity at that time; or

(i) The retiree failed to elect a fully
or partially reduced annuity within 1
year after a post-retirement marriage
that occurred before November 8, 1984,
and the retiree attempted to elect a
fully or partially reduced annuity after
the time limit expired and that request
was disallowed as untimely.

(2) The retiree applies for a fully or
partially reduced annuity under this
section before November 9, 1985.

(3) The retiree agrees to pay the
amount due under paragraph (d) of this
section.
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(b) Applications must be filed on the
form prescribed by OPM, except filing
the form is excused when the retiree
dies before filing the required form if:

(1) The retiree made a written re-
quest, after November 8, 1984, to elect a
fully or partially reduced annuity
under this section, and

(2) The retiree was denied the oppor-
tunity to file the required form because
the retiree, without fault, did not re-
ceive the form in sufficient time for
the retiree to be reasonably expected
to complete the form before death.

(c)(1) In response to a retiree’s in-
quiry about providing a current spouse
annuity under this section, OPM will
send an application form. This applica-
tion will include instructions to assist
the retiree in estimating the amount of
reduction in the annuity to provide the
current spouse annuity and the amount
of the required deposit. The application
form will include a notice to retirees
that filing the application constitutes
an official election which cannot be re-
voked after 30 days after the annuity
check in which the annuity reduction
first appears.

(2) If the retiree returns the applica-
tion electing a fully or partially re-
duced annuity under this section, OPM
will notify the retiree of—

(i) The rate of the fully reduced an-
nuity; and

(ii) The rate of the potential current
spouse annuity; and

(iii) The amount of the deposit, in-
cluding interest, that is due as of the
date that the annuity reduction is
scheduled to begin; and

(iv) The amount and duration of in-
stallment payments if no deposit is
made.

(3) The notice under paragraph (c)(2)
of this section will advise the retiree
that the deposit will be collected in in-
stallments under §831.665, unless lump-
sum payment is made within 60 days
from the date of this notice.

(4) OPM will reduce the annuity and
begin collection of the deposit in in-
stallments effective with the first
check payable more than 60 days after
the date on the notice required under
paragraph (c)(2) of this section.

(d) The retiree must state on the ap-
plication form whether the application
is made under paragraph (a)(1)(i) of this
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section or paragraph (a)(1)(ii) of this
section. If the application is made
under paragraph (a)(1)(ii) of this sec-
tion, the retiree must prove that he or
she had attempted to elect a fully re-
duced annuity and that OPM rejected
that application because it was filed
too late. The proof must consist of a
copy of OPM'’s letter rejecting the pre-
vious election as untimely filed or an
affidavit swearing or affirming that he
or she made an untimely application
which OPM rejected. The affidavit is
sufficient documentation to provide
proof of the retiree’s attempt to elect a
reduced annuity, unless the record con-
tains convincing evidence to rebut the
certification.

(e) A retiree who elects to provide a
current spouse annuity under this sec-
tion must agree to pay a deposit equal
to the difference between the amount
of annuity actually paid to the retiree
and the amount of annuity that would
have been paid if a fully reduced annu-
ity were being paid continuously since
the time of retirement, plus 6 percent
annual interest, computed under
§831.105, from the date when each dif-
ference occurred.

(f) The rate of a survivor annuity
under this section will be computed
under the laws in effect at the time of
the retiree’s separation from the Fed-
eral service.

[50 FR 20070, May 13, 1985, as amended at 51
FR 31935, Sept. 8, 1986; 58 FR 52881, Oct. 13,
1993. Redesignated at 58 FR 52882, Oct. 13,
1993]

§831.685 Changes in elections to pro-
vide a current spouse annuity by a
retiree who retired before May 28,
1986.

(a) Except as provided in §831.613 and
paragraphs (b) and (c) of this section, a
retiree who retired before May 28, 1986,
was married at the time of retirement,
and at the time of retirement did not
elect a fully reduced annuity to provide
a current spouse annuity may elect a
fully reduced annuity or a greater par-
tially reduced annuity to provide a cur-
rent spouse annuity.

(b)(1) An election under paragraph (a)
of this section may be made only by a
retiree who is married to the same
spouse to whom the retiree was mar-
ried at the time of retirement.
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(2) A current spouse annuity based on
an election under paragraph (a) of this
section cannot be paid if it will, when
combined with any former spouse an-
nuity or annuities that are required by
court order, exceed the maximum sur-
vivor annuity permitted under §831.641.

(3)(i) Except as provided in paragraph
(b)(4) of this section, to make an elec-
tion under paragraph (a) of this sec-
tion, the retiree must pay the deposit
computed under §831.662, in full, no
later than November 28, 1987.

(ii) Except as provided in paragraph
(b)(4) of this section, failure to pay the
deposit, in full, before November 29,
1987, voids an election made under
paragraph (a) of this section.

(4) If a retiree makes an election
under paragraph (a) of this section and
is prevented from paying the deposit
within the 18-month time limit because
OPM did not send him or her a notice
of the amount of the deposit at least 30
days before the time limit expires, the
time limit for making the deposit will
be extended to 30 days after OPM sends
the notice of the amount of the de-
posit.

(5) For a retiree whose annuity com-
menced on or after May 7, 1985, an elec-
tion under paragraph (a) of this section
cancels any spouse consent under
§831.611 to the extent of the election.

(c) If a retiree who had elected a fully
reduced annuity or a partially reduced
annuity to provide a former spouse an-
nuity makes an election under para-
graph (a) of this section that would
cause the combined current spouse an-
nuity and former spouse annuity (or
annuities) to exceed the maximum al-
lowed under §831.641, the former spouse
annuity (or annuities) must be reduced
to conform with that allowed under
§831.641.

(d) An election under paragraph (a) of
this section is void unless it is filed
with OPM before the retiree dies.

[51 FR 31935, Sept. 8, 1986, as amended at 55
FR 9103, Mar. 12, 1990; 58 FR 52881, Oct. 13,
1993. Redesignated at 58 FR 52882, Oct. 13,
1993]

§831.701

Subpart G—Computation of
Annuities

§831.701 Effective dates of annuities.

(a) Except as provided in paragraphs
(b) and (c) of this section, an annuity of
an employee or Member commences on
the first day of the month after—

(1) Separation from the service; or

(2) Pay ceases and the service and age
requirements for title to annuity are
met, if earlier than the date of separa-
tion.

(b) An annuity of—

(1) An employee involuntarily sepa-
rated from service (except by removal
for cause on charges of misconduct or
delinquency) and eligible for an imme-
diate annuity based on that involun-
tary separation;

(2) An employee or Member retiring
due to a disability; and

(3) An employee or Member retiring
after serving three days or less in the
month of retirement—shall commence
on the day after separation from the
service or the day after pay ceases and
the service and age or disability re-
quirements for title to annuity are
met.

(c) An annuity granted under section
8338, title 5, United States Code, com-
mences on the appropriate birthday of
the employee or Member.

(d) Survivor annuities commence as
provided in §831.651.

(e) Except as provided in §831.502, an-
nuity terminates on the date of death
or on the date of any other terminating
event in each case when OPM termi-
nates the annuity.

(f) Annuity accrues on a daily basis,
one-thirtieth of the monthly rate con-
stituting the daily rate. Annuity does
not accrue for the thirty-first day of
any month, except in the initial month
if the employee’s annuity commences
on the 3lst of a 31-day month. For ac-
crual purposes, the last day of a 28-day
month constitutes 3 days and the last
day of a 29-day month constitutes 2
days.

[48 FR 38786, Aug. 26, 1983, as amended at 51

FR 31936, Sept. 8, 1986; 58 FR 52881, Oct. 13,
1993]
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§831.702 Adjustment of annuities.

(@)(1) An annuity which includes
creditable National Guard technician
service performed prior to January 1,
1969, shall be reduced by the portion of
any benefits under any State retire-
ment system to which an annuitant is
entitled (or on proper application
would be entitled) for any month in
which the annuitant is eligible for
State benefits based on the same pre-
1969, service.

(2) Any cost-of-living increases in the
State benefit shall require a cor-
responding deduction in the civil serv-
ice annuity.

(3) Any cost-of-living increase to a
civil service annuity shall apply to the
gross annuity before deduction for ben-
efits under any State retirement sys-
tem.

(b) In the adjudication of claims aris-
ing under subchapter 11l of chapter 83
of title 5, United States Code, OPM
shall take appropriate action to obtain
the data that it considers necessary to
assure the proper annuity deduction.
Upon request by OPM, an annuitant
shall promptly submit this data.

[48 FR 38786, Aug. 26, 1983]

§831.703 Computation of annuities for
part-time service.

(a) Purpose. The computational meth-
od in this section shall be used to de-
termine the annuity for an employee
who has part-time service on or after
April 7, 1986.

(b) Definitions. In this section—

Full-time service means any actual
service in which the employee is sched-
ule to work the number of hours and
days required by the administrative
workweek for his or her grade or class
(normally 40 hours).

Intermittent service means any actual
service performed with no prescheduled
regular tour of duty.

Part-time service means any actual
service performed on a less than full-
time basis, by an individual whose ap-
pointment describes a regularly sched-
uled tour of duty, and any period of
time credited as non pay status time
under 5 U.S.C. 8332(f), which follows a
period of part-time service without any
intervening period of actual service
other than part-time service. This defi-
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nition is not limited to part-time ca-
reer employment because it includes
part-time temporary employment as
well.

Post-April 6, 1986 average pay means
the largest annual rate resulting from
averaging, over any period of 3 con-
secutive years of creditable service, the
annual rate of basic pay that would be
payable for full-time service by an em-
ployee during that period, with each
rate weighted by the time it was in ef-
fect, except that for periods of service
before April 7, 1986, the actual rate of
basic pay based on the employee’s es-
tablished tour of duty, if different, is
used in the computation. The rates of
pay included in the computation for
intermittent service or temporary
service performed on a full-time basis
are the actual rates of basic pay during
those periods of creditable service.

Pre-April 7, 1986, average pay means
the largest annual rate resulting from
averaging, over any period of 3 con-
secutive years of creditable service, an
employee’s actual rates of basic pay
during that period, with each rate
weighted by the time it was in effect.

Proration factor means a fraction ex-
pressed as a percentage rounded to the
nearest percent. The numerator is the
sum of the number of hours the em-
ployee actually worked during part-
time service, and the denominator is
the sum of the number of hours that a
full-time employee would be schedule
to work during the same period of serv-
ice included in the numerator. If an
employee has creditable service in ad-
dition to part-time service (full-time
service, intermittent service, or tem-
porary service performed on a full-time
basis), such service must be included in
the numerator and denominator of the
fraction. In general, this is done by in-
cluding the number of days of such
intermittent service, multiplied by 8,
and the number of weeks of such tem-
porary service or full-time service,
multiplied by 40 in both the numerator
and the denominator. The additional
credit for unused sick leave under 5
U.S.C. 8339(m) is not included in the
fraction.

Temporary service means service
under an appointment limited to one
year or less, exclusive of intermittent
service.
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(c) Pre-April 7, 1986, basic annuity. The
partial annuity for pre-April 7, 1986,
service is computed in acordance with 5
U.S.C. 8339 using the pre-April 7, 1986,
average pay and length of service (in-
creased by the unused sick leave credit
at time of retirement) prior to April 7,
1986.

(d) Post-April 6, 1986, basic annuity.
The partial annuity for post-April 6,
1986, service is computed in accordance
with 5 U.S.C. 8339 using the post-April
6, 1986, average pay and length of serv-
ice after April 6, 1986. This amount is
then multiplied by the proration fac-
tor.

(e) Combined basic annuity. The com-
bined basic annuity is equal to the sum
of the partial annuity amounts com-
puted under paragraphs (c) and (d).
This amount is the yearly rate of annu-
ity (on which the monthly rate is
based) before reductions for retirement
before age 55; pre-October 1, 1982, non-
deduction service and survivor bene-
fits; or the reduction for an alternative
annuity under section 204 of Pub. L 99-
335.

(f) Limitations. The use of the post-
April 6, 1986, average pay is limited to
the purposes stated in this section. It
may not be used as the basis for com-
puting:

(1) The 80-percent limit on annuity
under 5 U.S.C. 8339(f);

(2) The minimum annuity amount
under 5 U.S.C. 8339(e) (concerning air
traffic controller annuity) or 5 U.S.C.
8339(g) (concerning disability annuity);
or

(3) A supplemental annuity under 5
U.S.C. 8344(a).

[52 FR 22434, June 12, 1987]

§831.704 Annuities including credit
for service with a nonappropriated
fund instrumentality.

An annuity that includes credit for
service with a nonappropriated fund in-
strumentality performed after Decem-
ber 31, 1965, based on an election under
subpart D of part 847 of this chapter is
computed under part 847 of this chap-
ter.

[61 FR 41720, Aug. 9, 1996]

§831.902
Subpart H—[Reserved]

Subpart —Law Enforcement
Officers and Firefighters

SOURCE: 58 FR 64367, Dec. 7, 1993, unless
otherwise noted.

§831.901 Applicability and purpose.

(a) This subpart contains regulations
of the Office of Personnel Management
(OPM) to supplement 5 U.S.C. 8336(c),
which establishes special retirement
eligibility for law enforcement officers
and firefighters employed under the
Civil Service Retirement System; 5
U.S.C. 8331(3) (C) and (D), pertaining to
basic pay; 5 U.S.C. 8334(a) (1) and (c),
pertaining to deductions, contribu-
tions, and deposits; 5 U.S.C. 8335(b),
pertaining to mandatory retirement;
and 5 U.S.C. 8339(d), pertaining to com-
putation of annuity.

(b) The regulations in this subpart
are issued pursuant to the authority
given to OPM in 5 U.S.C. 8347 to pre-
scribe regulations to carry out sub-
chapter 111 of chapter 83 of title 5 of the
United States Code, and in 5 U.S.C. 1104
to delegate authority for personnel
management to the heads of agencies.

§831.902 Definitions.

In this subpart—

Agency head means, for the executive
branch agencies, the head of an execu-
tive agency as defined in 5 U.S.C. 105;
for the legislative branch, the Sec-
retary of the Senate, the Clerk of the
House of Representatives, or the head
of any other legislative branch agency;
for the judicial branch the Director of
the Administrative Office of the U.S.
Courts; for the Postal Service, the
Postmaster General; and for any other
independent establishment that is an
entity of the Federal Government, the
head of the establishment. For pur-
poses of this subpart, agency head is
also deemed to include the designated
representative of the head of an execu-
tive department as defined in 5 U.S.C.
101, except that the designated rep-
resentative must be a department
headquarters-level official who reports
directly to the executive department
head, or to the deputy department
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head, and who is the sole such rep-
resentative for the entire department.

Detention duties means duties that re-
quire frequent direct contact in the de-
tention, direction, supervision, inspec-
tion, training, employment, care,
transportation, or rehabilitation of in-
dividuals suspected or convicted of of-
fenses against the criminal laws of the
United States or the District of Colum-
bia or offenses against the punitive ar-
ticles of the Uniform Code of Military
Justice (10 U.S.C. chapter 47). (See 5
U.S.C. 8331(20).)

Firefighter means an employee, whose
duties are primarily to perform work di-
rectly connected with the control and
extinguishment of fires or the mainte-
nance and use of firefighting apparatus
and equipment. Also included in this
definition is an employee engaged in
this activity who is transferred to a su-
pervisory or administrative position.
(See 5 U.S.C. 8331(21).) An employee
whose primary duties are the perform-
ance of routine fire prevention inspec-
tion is excluded from this definition.

Frequent direct contact means per-
sonal, immediate, and regularly-as-
signed contact with detainees while
performing detention duties, which is
repeated and continual over a typical
work cycle.

Law enforcement officer means an em-
ployee, the duties of whose position are
primarily the investigation, apprehen-
sion, or detention of individuals sus-
pected or convicted of offenses against
the criminal laws of the United States,
including an employee engaged in this
activity who is transferred to a super-
visory or administrative position. (See
5 U.S.C. 8331(20).) The definition does
not include an employee whose pri-
mary duties involve maintaining law
and order, protecting life and property,
guarding against or inspecting for vio-
lations of law, or investigating persons
other than persons who are suspected
or convicted of offenses against the
criminal laws of the United States.

Primary duties are those duties of a
position that—

(1) (i) Are paramount in influence or
weight; that is, constitute the basic
reasons for the existence of the posi-
tion;
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(ii) Occupy a substantial portion of
the individual’s working time over a
typical work cycle; and

(iii) Are assigned on a regular and re-
curring basis.

(2) Duties that are of an emergency,
incidental, or temporary nature cannot
be considered “‘primary’ even if they
meet the substantial portion of time
criterion. In general, if an employee
spends an average of at least 50 percent
of his or her time performing a duty or
group of duties, they are his or her pri-
mary duties.

Primary position means a position
whose primary duties are:

(1) To perform work directly con-
nected with controlling and extinguish-
ing fires or maintaining and using fire-
fighter apparatus and equipment; or

(2) Investigation, apprehension, or
detention of individuals suspected or
convicted of offenses against the crimi-
nal laws of the United States.

Secondary position means a position
that:

(1) Is clearly in the law enforcement
or firefighting field;

(2) Is in an organization having a law
enforcement or firefighting mission;
and

) Is either—

(i) Supervisory; i.e., a position whose
primary duties are as a first-level su-
pervisor of law enforcement officers or
firefighters in primary positions; or

(ii) Administrative; i.e., an executive,
managerial, technical,
semiprofessional, or professional posi-
tion for which experience in a primary
law enforcement or firefighting posi-
tion, or equivalent experience outside
the Federal government, is a pre-
requisite.

[58 FR 64367, Dec. 7, 1993, as amended at 60
FR 3339, Jan. 17, 1995]

§831.903 Conditions for coverage in
primary positions.

(a) An employee’s service in a posi-
tion that has been determined by the
employing agency head to be a primary
law enforcement officer or firefighter
position is covered under the provi-
sions of 5 U.S.C. 8336(c).

(b) An employee who is not in a pri-
mary position, nor covered while in a
secondary position, and who is detailed
or temporarily promoted to a primary
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position is not covered under the provi-
sions of 5 U.S.C. 8336(C)

§831.904 Conditions for coverage in
secondary positions.

(a) An employee’s service in a posi-
tion that has been determined by the
employing agency head to be a second-
ary law enforcement officer or fire-
fighter position is covered under the
provisions of 5 U.S.C. 8336(c) if all of
the following criteria are met:

(1) The employee is transferred di-
rectly (i.e., without a break in service
exceeding 3 days) from a primary posi-
tion to a secondary position; and

(2) If applicable, the employee has
been continuously employed in second-
ary positions since transferring from a
primary position without a break in
service exceeding 3 days, except that a
break in employment in secondary po-
sitions which begins with an involun-
tary separation (not for cause), within
the meaning of 8336(d)(1) of title 5,
United States Code, is not considered
in determining whether the service in
secondary positions is continuous for
this purpose.

(b) This requirement for continuous
employment in a secondary position
applies only to voluntary breaks in
service beginning after January 19,
1988.

(c) An employee who is not in a pri-
mary position, nor covered while in a
secondary position, and who is detailed
or temporarily promoted to a second-
ary position is not covered under the
provisions of 5 U.S.C. 8336(c).

(d) The service of an employee who is
in a position on January 19, 1988, that
has been approved as a secondary posi-
tion under this subpart will continue
to be covered under the provisions of 5
U.S.C. 8336(c) as long as the employee
remains in that position without a vol-
untary break in service, and coverage
is not revoked by OPM under §831.911,
or by the agency head.

§831.905 Evidence.

(@) An agency head’s determination
that a position is a primary position
must be based solely on the official po-
sition description of the position in
question, and any other official de-
scription of duties and qualifications.
The official documentation for the po-

§831.906

sition must establish that it satisfies
the requirements defined in §831.902.

(b) A determination under §831.904
must be based on the official position
description and any other evidence
deemed appropriate by the agency head
for making the determination.

§831.906 Requests from individuals.

(@) An employee who requests credit
for service under 5 U.S.C. 8336(c) bears
the burden of proof with respect to
that service, and must provide the em-
ploying agency with all pertinent in-
formation regarding duties performed,
including—

(1) For law enforcement officers, a
list of the provisions of Federal crimi-
nal law the incumbent is responsible
for enforcing and arrests made; and

(2) For firefighters, number of fires
fought, names of fires fought, dates of
fires, and position occupied while on
firefighting duty.

(b) An employee who is currently
serving in a position that has not been
approved as a primary or secondary po-
sition, but who believes that his or her
service is creditable as service in a pri-
mary or secondary position may re-
quest the agency head to determine
whether or not the employee’s service
should be credited and, if it qualifies,
whether it should be a primary or sec-
ondary position.

(c) A current or former employee (or
the survivor of a former employee) who
believes that a period of past service in
an unapproved position qualifies as
service in a primary or secondary posi-
tion and meets the conditions for cred-
it must follow the procedure in para-
graph (b) of this section. Except as pro-
vided in paragraph (d) of this section,
the request must be made to the agen-
cy where the claimed service was per-
formed.

(d) For a current or former employee
seeking credit under 5 U.S.C. 8336(c) for
service performed at an agency that is
no longer in existence, and for which
there is no successor agency, OPM will
accept, directly from the current or
former employee (or the survivor of a
former employee), a request for a de-
termination as to whether a period of
past service qualifies as service in a
primary or secondary position and
meets the conditions for credit.
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(e) Coverage in a position or credit
for past service will not be granted for
a period greater than 1 year prior to
the date that the request from an indi-
vidual is received under paragraphs (b),
(c), or (d) of this section by the employ-
ing agency, the agency where past
service was performed, or OPM.

(f) An agency head, in the case of a
request filed under paragraph (b) or (c)
of this section, or OPM, in the case of
request filed under paragraph (d) of
this section, may extend the time limit
for filing when, in the judgment of such
agency head or OPM, the individual
shows that he or she was prevented by
circumstances beyond his or her con-
trol from making the request within
the time limit.

§831.907 Withholdings and contribu-
tions.

(a) During the service covered under
the conditions established by §831.903
and §831.904, the employing agency will
deduct and withhold from the employ-
ee’s base pay the amount required
under 5 U.S.C. 8334(a) for such positions
and submit that amount, together with
agency contributions required by 5
U.S.C. 8334(a), to OPM in accordance
with payroll office instructions issued
by OPM.

(b) If the correct withholdings and/or
Government contributions are not sub-
mitted to OPM for any reason whatso-
ever, including cases in which it is fi-
nally determined that past service of a
current or former employee was sub-
ject to the higher deduction and Gov-
ernment contribution rates, the em-
ploying agency must correct the error
by submitting the correct amounts (in-
cluding both employee and agency
shares) to OPM as soon as possible.
Even if the agency waives collection of
the overpayment of pay under any
waiver authority that may be available
for this purpose, such as 5 U.S.C. 5584,
or otherwise fails to collect the debt,
the correct amount must still be sub-
mitted to OPM without delay as soon
as possible.

(c) Upon proper application from an
employee, former employee or eligible
survivor of a former employee, an em-
ploying agency or former employing
agency will pay a refund of erroneous
additional withholdings for service
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that is found not to have been covered
service. If an individual has paid to
OPM a deposit or redeposit, including
the additional amount required for cov-
ered service, and the deposit or rede-
posit is later determined to be erro-
neous because the service was not cov-
ered service, OPM will pay the refund,
upon proper application, to the individ-
ual, without interest.

(d) The additional employee with-
holding and agency contribution for
covered or creditable service properly
made as required under 5 U.S.C.
8334(a)(1) or deposited under 5 U.S.C.
8334(c) are not separately refundable,
even in the event that the employee or
his or her survivor does not qualify for
a special annuity computation under 5
U.S.C. 8339(d).

(e) While an employee who does not
hold a primary or secondary position is
detailed or temporarily promoted to a
primary or secondary position, the ad-
ditional withholdings and agency con-
tributions will not be made. While an
employee who does hold a primary or
secondary position is detailed or tem-
porarily promoted to a position which
is not a primary or secondary position,
the additional withholdings and agency
contributions will continue to be made.

[58 FR 64367, Dec. 7, 1993, as amended at 60
FR 3339, Jan. 17, 1995]

§831.908 Mandatory separation.

(a) The mandatory separation provi-
sions of 5 U.S.C. 8335(b) apply to all law
enforcement officers and firefighters in
primary and secondary positions. A
mandatory separation under section
8335(b) is not an adverse action under
part 752 of this chapter or a removal
action under part 359 of this chapter.
Section 831.503 provides the procedures
for requesting an exemption from man-
datory separation.

(b) In the event an employee is sepa-
rated mandatorily under 5 U.S.C.
8335(b), or is separated for optional re-
tirement under 5 U.S.C. 8336(c), and
OPM finds that all or part of the mini-
mum service required for entitlement
to immediate annuity was in a position
which did not meet the requirements of
a primary or secondary position and
the conditions set forth in this subpart,
such separation will be considered erro-
neous.
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§831.909 Reemployment.

An employee who has been
mandatorily separated under 5 U.S.C.
8335(b) is not barred from reemploy-
ment in any position except a primary
position after age 60. Service by a re-
employed annuitant is not covered by
the provisions of 5 U.S.C. 8336(c).

§831.910 Review of decisions.

The following decisions may be ap-
pealed to the Merit Systems Protection
Board under procedures prescribed by
the Board:

(a) The final decision of an agency or
OPM issued to an employee, former
employee, or survivor as the result of a
request for determination filed under
§831.906; and

(b) The final decision of an agency
that a break in service referred to in
§831.904(a)(2) did not begin with an in-
voluntary separation within the mean-
ing of 5 U.S.C. §8336(d)(1).

[60 FR 3339, Jan. 17, 1995]

§831.911 Oversight of coverage deter-
minations.

(a) Upon deciding that a position is a
law enforcement officer or firefighter
position, each agency head must notify
OPM (Attention: Associate Director for
Retirement and Insurance) stating the
title of each position, the number of in-
cumbents, and whether the position is
primary or secondary. The Director of
OPM retains the authority to revoke
an agency head’s determination that a
position is a primary or secondary po-
sition, or that an individual’s service
in any other position is creditable
under 5 U.S.C. 8336(c).

(b) Each agency must establish a file
containing each coverage determina-
tion made by an agency head under
§831.903 and §831.904, and all back-
ground material used in making the de-
termination.

(c) Upon request by OPM, the agency
will make available the entire coverage
determination file for OPM to audit to
ensure compliance with the provisions
of this subpart.

(d) Upon request by OPM, an agency
must submit to OPM a list of all cov-
ered positions and any other pertinent
information requested.

§831.1002

(e) A coverage determination issued
by OPM or its predecessor, the Civil
Service Commission, will not be re-
opened by an employing agency, unless
the agency head determines that new
and material evidence is available
that, despite due diligence, was not
available before the decision was is-
sued.

Subpart J—CSRS Offset

SOURCE: 57 FR 38743, Aug. 27, 1992, unless
otherwise noted.

§831.1001 Purpose.

This subpart sets forth the provisions
concerning employees and Members
who are simultaneously covered by the
Old Age, Survivors, and Disability In-
surance (OASDI) tax and the Civil
Service Retirement System (CSRS).
Except as provided under this subpart,
these employees and Members are
treated the same as other covered em-
ployees and Members under the CSRS.

§831.1002 Definitions.

Contribution and benefit base means
the contribution and benefit base in ef-
fect with respect to the tax year in-
volved, as determined under section 230
of the Social Security Act (42 U.S.C.
430).

CSRS means the Civil Service Retire-
ment System established under sub-
chapter 11l of chapter 83 of title 5,
United States Code.

Employee means an employee subject
to CSRS.

Federal service means service covered
under CSRS and subject to the OASDI
tax by operation of section 101 of Pub-
lic Law 98-21 (42 U.S.C. 410(a)). Federal
service does not include—

(1) Service performed before January
1, 1984;

(2) Service subject to the OASDI tax
only (that is, no simultaneous CSRS
deductions), except in the case of an
employee or Member who elected not
to have any CSRS deductions withheld
from salary pursuant to section
208(a)(1)(A) of Public Law 98-168, 97
Stat. 1111, or section 2206(b) of Public
Law 98-369, 98 Stat. 1059, (relating to
certain senior officials; and
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(3) Service subject to the full rate of
CSRS deductions (7, 7%, or 8 percent)
and the OASDI tax, pursuant to an
election under section 208(a)(1)(B) of
Public Law 98-168, 97 Stat. 1111, except
in the case of an employee or Member
who elects to become subject to this
subpart under section 301(b) of Public
Law 99-335, 100 Stat. 599.

Federal wages means basic pay, as de-
fined under 5 U.S.C. 8331(4), of an em-
ployee or Member performing Federal
service.

Member means a Member of Congress
as defined by 5 U.S.C. 8331(2).

OASDI tax means, with respect to
Federal wages, the Old Age, Survivors,
and Disability Insurance tax imposed
under section 3101(a) of the Internal
Revenue Code of 1986 (31 U.S.C. 3101(a)).

§831.1003 Deductions from pay.

(a) Except as otherwise provided in
this section, the employing agency, the
Secretary of the Senate, or the Clerk of
the House of Representatives must
withhold 7 percent of an employee’s
Federal wages to cover both the OASDI
tax and the CSRS deduction. The dif-
ference between the OASDI tax and the
full amount withheld under this para-
graph is the CSRS deduction.

(b) For a Congressional employee as
defined by 5 U.S.C. 2107 and a law en-
forcement officer or firefighter as de-
fined by 5 U.S.C. 8331, the appropriate
percentage under paragraph (a) of this
section is 7% percent.

(c) For a Member, a judge of the
United States Court of Military Ap-
peals, a United States magistrate, and
a bankruptcy judge as defined by 5
U.S.C. 8331(22), the appropriate percent-
age under paragraph (a) of this section
is 8 percent.

(d) For any amount of Federal wages
paid after reaching the contribution
and benefit base calculated including
all wages, but before reaching the con-
tribution and benefit base calculated
using only Federal wages, the amount
withheld under this section is the dif-
ference between 7, 7%z, or 8 percent, as
appropriate, and the OASDI tax rate,
even though the Federal wages in ques-
tion are not subject to the OASDI tax.

(e) For any amount of Federal wages
paid after reaching the contribution
and benefit base calculated on the basis
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of Federal wages only, the full percent-
age required under paragraph (a), (b),
or (c) of this section (7, 7%, or 8 per-
cent) must be withheld from Federal
wages.

§831.1004 Agency contributions.

The employing agency, the Secretary
of the Senate, and the Clerk of the
House of Representatives must submit
to OPM, in accordance with instruc-
tions issued by OPM, a contribution to
the CSRS equal to the amount required
to be contributed for the employee or
Member under 5 U.S.C. 8334(a)(1) as if
the employee or Member were not sub-
ject to the OASDI tax.

§831.1005 Offset
annuity.

(a) OPM will reduce the annuity of an
individual who has performed Federal
service, if the individual is entitled, or
on proper application would be enti-
tled, to old-age benefits under title 11
of the Social Security Act.

(b) The reduction required under
paragraph (a) of this section is effec-
tive on the 1st day of the month during
which the employee—

(1) Is entitled to an annuity under
CSRS; and

(2) Is entitled, or on proper applica-
tion would be entitled, to old-age bene-
fits under title 1l of the Social Security
Act.

(c) Subject to paragraphs (d) and (e)
of this section, the amount of the re-
duction required under paragraph (a) of
this section is the lesser of—

(1) The difference between—

(i) The Social Security old-age bene-
fit for the month referred to in para-
graph (b) of this section; and

(ii) The old-age benefit that would be
payable to the individual for the month
referred to in paragraph (b) of this sec-
tion, excluding all wages from Federal
service, and assuming the annuitant
was fully insured (as defined by section
215(a) of the Social Security Act (42
U.S.C. 414(a)); or

(2) The product of—

(i) The old-age benefit to which the
individual is entitled or would, on
proper application, be entitled; and

(ii) A fraction—

(A) The numerator of which is the
annuitant’s total Federal service,

from nondisability
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rounded to the nearest whole number
of years not exceeding 40 years; and

(B) The denominator of which is 40.

(d) Cost-of-living adjustments under 5
U.S.C. 8340 occurring after the effective
date of the reduction required under
paragraph (a) of this section will be
based on only the annuity remaining
after reduction under this subpart.

(e) The amounts for paragraphs
©@@@@), (c)@)(ii), and (c)(2)(i) of this
section are computed without regard to
subsections (b) through (1) of section
203 of the Social Security Act (42
U.S.C. 403) (relating to reductions in
Social Security benefits), and without
applying the provisions of the second
sentence of section 215(a)(7)(B)(i) or
section 214(d)(5)(ii) of the Social Secu-
rity Act (42 U.S.C. 415(a)(7)(B)(i) or
415(d)(5)(ii) (relating to part of the
computation of the Social Security
windfall elimination provisions).

(f) OPM will accept the determina-
tion of the Social Security Administra-
tion, submitted in a form prescribed by
OPM, concerning entitlement to Social
Security benefits and the date thereof.

§831.1006 Offset from disability or sur-
vivor annuity.

(a) OPM will reduce the disability an-
nuity (an annuity under 5 U.S.C. 8337)
of an individual who performed Federal
service, if the individual is (or would
on proper application be) entitled to
disability payments under section 223
of the Social Security Act (42 U.S.C.
423).

(b)(1) Before an application for dis-
ability retirement under 5 U.S.C. 8337
can be finally approved in the case of
an employee who has Federal service,
the applicant must provide OPM with—

(i) Satisfactory evidence that the ap-
plicant has filed an application for dis-
ability insurance benefits under sec-
tion 223 of the Social Security Act; or

(i) An official statement from the
Social Security Administration that
the individual is not insured for dis-
ability insurance benefits as defined in
section 223(c)(1) of the Social Security
Act.

(2) A disability retirement applica-
tion under 5 U.S.C. 8337 will be dis-
missed when OPM is notified by the So-
cial Security Administration that the
application referred to in paragraph

§831.1006

(b)(1)(i) of this section has been with-
drawn unless the evidence described in
paragraph (b)(1)(ii) of this section has
been provided.

(c) OPM will reduce a survivor annu-
ity (an annuity under 5 U.S.C. 8341)
based on the service of an individual
who performed Federal service, if the
survivor annuitant is entitled, or on
proper application would be entitled, to
survivor benefits under section 202 (d),
(e), or (f) (relating to children’s, wid-
ow’s, and widowers’ benefits, respec-
tively) of the Social Security Act (42
U.S.C. 202 (d), (e), or (f)).

(d) The reduction required under
paragraphs (a) and (c) of this section
begins (or is reinstated) on the 1st day
of the month during which the disabil-
ity or survivor annuitant—

(1) Is entitled to disability or survi-
vor annuity under CSRS; and

(2) Is entitled, or on proper applica-
tion would be entitled, to disability or
survivor benefits under the Social Se-
curity Act provisions mentioned in
paragraphs (a) and (c) of this section,
respectively.

(e) The reduction under paragraphs
(a) and (c) of this section will be com-
puted and adjusted in a manner con-
sistent with the provisions of
§831.1005(c) through (e).

(f) A reduction under paragraph (a) or
(c) of this section stops on the date en-
titlement to the disability or survivor
benefits under title Il of the Social Se-
curity Act terminates. In the case of a
disability or survivor annuitant who
has not made proper application for the
Social Security benefit, the reduction
under paragraph (a) or (c) of this sec-
tion stops on the date entitlement to
such disability or survivor benefits
would otherwise terminate. If a Social
Security benefit is reduced under any
provision of the Social Security Act,
even if reduced to zero, entitlement to
that benefit is not considered to have
terminated.

(g) OPM will accept the determina-
tion or certification of the Social Secu-
rity Administration, submitted in a
form prescribed by OPM, concerning
entitlement to Social Security disabil-
ity or survivor benefits and the begin-
ning and ending dates thereof.

(h) If a disability annuitant who is
not entitled to disability benefits
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under title Il of the Social Security
Act subsequently becomes entitled to
old-age benefits under the Social Secu-
rity Act, a reduction under §831.1005
will begin on the 1st day of the month
during which the annuitant becomes
entitled, or on proper application
would be entitled, to Social Security
old-age insurance benefits.

Subpart K—Prohibition on
Payments of Annuities

§831.1101 Scope.

This subpart prescribes the proce-
dures to be followed in determining
whether payment of an annuity under
subchapter 111 of chapter 83 of title 5,
United States Code, is prohibited by
subchapter 11 of that chapter.

§831.1102 Definitions.

As used in this subpart, ‘“annuitant”
means an individual who, on the basis
of his service, or as a survivor annu-
itant, has met all the requirements of
subchapter 111 of chapter 83 of title 5,
United States Code, for title to an an-
nuity and has filed claim therefor.

§831.1104 Notice.

When the Associate Director deter-
mines that subchapter Il of chapter 83
of title 5, United States Code, appears
to prohibit payment of annuity, he
shall notify the annuitant in writing of
his intention to withhold payment of
the annuity. The notice shall set forth
the reasons for this determination. The
notice may be served by registered or
certified mail and shall inform the an-
nuitant that he is entitled to submit
an answer and request a hearing.

[34 FR 17618, Oct. 31, 1969]

§831.1105 Answer; request for hearing.

(@) The annuitant has 30 calendar
days from the day he receives the no-
tice within which to submit an answer
and to request a hearing. The Associate
Director may extend this time limit for
good cause shown. If the annuitant an-
swers, he shall specifically admit,
deny, or explain each fact alleged in
the notice, unless he states that he is
without knowledge. If a hearing is de-
sired, the annuitant must file a specific
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request therefor with or as a part of his
answer.

(b) An annuitant who fails to answer
or to request a hearing within the time
permitted under paragraph (a) of this
section is considered to have waived
his right to answer or to a hearing. If
an annuitant neither answers nor re-
quests a hearing within the time per-
mitted, or answers but fails to request
a hearing, the Associate Director shall
decide the case on the basis of the ad-
ministrative record, including the no-
tice and any documents, affidavits, or
other relevant evidence. The decision
of the Associate Director shall (1) be
served on the annuitant or his counsel
by certified or registered mail; (2) in-
clude a statement of findings and con-
clusions with the reasons therefor; and
(3) become the final decision of OPM
unless the case is appealed or reviewed
pursuant to §831.1111.

[34 FR 17618, Oct. 31, 1969]

§831.1106 Hearing.

(@) OPM’s hearing examiner shall
preside at any hearing held pursuant to
this subpart, unless OPM designates
another presiding officer. The presiding
officer shall fix the time and place of
the hearing after giving due consider-
ation to the convenience of the annu-
itant. The hearing is open to the public
unless otherwise ordered by OPM or
the presiding officer.

(b) The hearing shall be recorded by
an official reporter designated by OPM.
OPM shall furnish to the annuitant,
without charge, a copy of the tran-
script of the hearing.

§831.1107 Powers of presiding officers.

The presiding officer may:

(@) Administer oaths and affirma-
tions;

(b) Rule upon offers of proof and re-
ceive relevant evidence;

(c) Fix the time and place of hearing;

(d) Regulate the course of the hear-
ing;

(e) Exclude any person from the hear-
ing for contumacious conduct or mis-
behavior that obstructs the hearing;

(f) Hold conferences for simplifica-
tion of the issues, or for any other pur-
pose;

(g) Dispose of procedural requests or
similar matters;
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(h) Authorize the filing of briefs and
set the time for filing;

(i) Make initial decisions; and

(J) Take any other action in the
course of the proceeding consistent
with the purposes of this subpart.

§831.1108 Witnesses.

(a) Witnesses shall testify under oath
or affirmation and shall be subject to
cross-examination.

(b) Each party is responsible for se-
curing the attendance of his witnesses.
OPM has no power of subpena in these
cases.

§831.1109 Evidence.

(a) Rules of evidence are not strictly
applied, but the presiding officer shall
exclude irrelevant or unduly repeti-
tious evidence.

(b) Each exhibit of a documentary
character shall be submitted to the
presiding officer, duly marked, and
made a part of the record. An exhibit
does not become evidence unless re-
ceived in evidence by the presiding offi-
cer.

§831.1110 Initial decision.

(a) Upon completion of a hearing pur-
suant to §831.1106, the presiding officer
shall make and file an initial decision,
a copy of which shall be served on each
party or counsel by certified or reg-
istered mail.

(b) The initial decision shall include
a statement of findings and conclu-
sions, with the reasons therefor, and
shall be based upon a consideration of
the entire record.

(c) The initial decision shall become
the final decision of OPM unless the
case is appealed or reviewed pursuant
to §831.1111.

§831.1111 Appeal and review.

(a) An appeal from an initial deci-
sion, or a decision of the Associate Di-
rector under §831.1105(b), may be made
to OPM, with service on the other
party, within 30 calendar days from the
date of the decision. An appeal shall be
in writing and shall state plainly and
concisely the grounds for the appeal,
with a specific reference to the record
when issues of fact are raised. The
other party may file an opposition to
the appeal within 15 days after service

§831.1202

on him. On notice to the parties, OPM
may extend the time limits prescribed
in this paragraph.

(b) Within 30 calendar days from the
date of an initial decision or a decision
of the Associate Director, OPM, on its
own motion, may direct that the
record be certified to it for review.

[34 FR 17618, Oct. 31, 1969]

§831.1112 Final decision.

(a) On appeal from or review of an
initial decision or a decision of the As-
sociate Director, OPM shall decide the
case on the record. The record shall in-
clude the notice, answer, transcript of
testimony and exhibits, briefs, the ini-
tial decision or the decision of the As-
sociate Director, the papers filed in
connection with the appeal and opposi-
tion to the appeal and all other papers,
requests and exceptions filed in the
proceeding.

(b) OPM may adopt, modify, or set
aside the findings, conclusions, or
order of the presiding officer or the As-
sociate Director.

(c) The final decision of OPM shall be
in writing and include a statement of
findings and conclusions, the reasons
or basis therefor, and an appropriate
order, and shall be served on the par-
ties.

[33 FR 12498, Sept. 4, 1968, as amended at 34
FR 17618, Oct. 31, 1969]

Subpart L—Disability Retirement

SOURCE: 58 FR 49179, Sept. 22, 1993, unless
otherwise noted.

§831.1201

This subpart sets out the require-
ments an employee must meet to qual-
ify for disability retirement, how an
employee applies for disability retire-
ment, how an agency applies for dis-
ability retirement for an employee,
when a disability annuity ends, an in-
dividual’s retirement rights after the
disability annuity ends, and the effect
of reemployment in the Federal service
on a disability annuitant.

Introduction.

§831.1202 Definitions.
As used in this subpart—
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Accommodation means an adjustment
made to an employee’s job or work en-
vironment that enables the employee
to perform the duties of the position.
Reasonable accommodation may in-
clude modifying the worksite; adjust-
ing the work schedule; restructuring
the job; obtaining or modifying equip-
ment or devices; providing inter-
preters, readers, or personal assistants;
and reassigning or retraining the em-
ployee.

Basic pay means the pay an employee
receives that is subject to civil service
retirement deductions. The definition
is the same as the definition of ‘“‘basic
pay’” under 5 U.S.C. 8331(3).

Commuting area means the geographic
area that usually constitutes one area
for employment purposes. It includes a
population center (or two or more
neighboring ones) and the surrounding
localities in which people live and can
reasonably be expected to travel back
and forth daily from home to work in
their usual employment.

Disabled and disability mean unable or
inability, because of disease or injury,
to render useful and efficient service in
the employee’s current position, or in a
vacant position in the same agency at
the same grade or pay level for which
the individual is qualified for reassign-
ment.

Examination and reexamination mean
an evaluation of evidentiary material
related to the question of disability.
Unless OPM exercises its choice of a
physician, the cost of providing medi-
cal documentation rests with the em-
ployee or disability annuitant, who
must provide any information OPM
needs to make an evaluation.

Medical condition means a health im-
pairment resulting from a disease or
injury, including a psychiatric disease.
This is the same definition of ‘““medical
condition” as in §339.104 of this chap-
ter.

Medical documentation and documenta-
tion of a medical condition mean a state-
ment from a licensed physician or
other appropriate practitioner that
provides information OPM considers
necessary to determine an individual’s
entitlement to benefits under this sub-
part. Such a statement must meet the
criteria set forth in §339.104 of this
chapter.
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Permanent position means an appoint-
ment without time limitation.

Physician and practitioner have the
same meanings given in §339.104 of this
chapter.

Qualified for reassignment means able
to meet the minimum requirements for
the grade and series of the vacant posi-
tion in question.

Same grade or pay level means, in re-
gard to a vacant position within the
same pay system as the employee cur-
rently occupies, the same grade and an
equivalent amount of basic pay. A posi-
tion under a different pay system or
schedule is at the ‘“‘same pay level” if
the representative rate, as defined in
§532.401 of this chapter, equals the rep-
resentative rate of the employee’s cur-
rent position.

Useful and efficient service means (1)
acceptable performance of the critical
or essential elements of the position;
and (2) satisfactory conduct and at-
tendance.

Vacant position means an unoccupied
position of the same grade or pay level
and tenure for which the employee is
qualified for reassignment that is lo-
cated in the same commuting area and
is serviced by the same appointing au-
thority of the employing agency. The
vacant position must be full time, un-
less the employee’s current position is
less than full time, in which case the
vacant position must have a work
schedule of no less time than that of
the current position. In the case of an
employee of the United States Postal
Service, a vacant position does not in-
clude a position in a different craft or
a position to which reassignment
would be inconsistent with the terms
of a collective bargaining agreement
covering the employee.

§831.1203 Basic requirements for dis-
ability retirement.

(a) Except as provided in paragraph
(b) of this section, the following condi-
tions must be met for an individual to
be eligible for disability retirement:

(1) The individual must have com-
pleted at least 5 years of civilian serv-
ice that is creditable under the Civil
Service Retirement System.

(2) The individual must, while em-
ployed in a position subject to the Civil
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Service Retirement System, have be-
come disabled because of a medical
condition, resulting in a service defi-
ciency in performance, conduct, or at-
tendance, or if there is no actual serv-
ice deficiency, the disabling medical
condition must be incompatible with
either useful and efficient service or re-
tention in the position.

(3) The disabling medical condition
must be expected to continue for at
least 1 year from the date the applica-
tion for disability retirement is filed.

(4) The employing agency must be
unable to accommodate the disabling
medical condition in the position held
or in an existing vacant position.

(5) An application for disability re-
tirement must be filed with the Office
of Personnel Management (OPM) be-
fore the employee separates from serv-
ice, or within 1 year thereafter. This
time limit can be waived only in cer-
tain instances explained in §831.1204.

(b) A National Guard technician who
is retiring under the special provisions
of 5 U.S.C. 8337(h) is not required to
meet the conditions given in para-
graphs (a) (2), (3), and (4) of this sec-
tion. Instead, the individual must be
disabled for membership in the Na-
tional Guard or for the military grade
required to hold his or her position and
meet the other eligibility requirements
under 5 U.S.C. 8337(h)(2).

§831.1204 Filing disability retirement
applications: General.

(@) An employee or Member who is
retiring on account of disability must
file an application for annuity with
OPM before separation from the serv-
ice or within 1 year thereafter. OPM
may waive this time limit if the em-
ployee or Member was mentally incom-
petent on the date of separation or
within 1 year thereafter; in this case
the individual or his or her representa-
tive may file the application with OPM
within 1 year after the date the indi-
vidual regains competency or a court
appoints a fiduciary, whichever is ear-
lier.

(b) An application for annuity which
is on an inappropriate form, or on an
appropriate form inadequately or in-
completely executed, and which is re-
ceived by OPM within 1 year of separa-
tion may be accepted as an informal
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claim for purposes of meeting the time-
liness requirement.

(c) An employee’s application for dis-
ability retirement will not preclude or
delay any other appropriate personnel
action by the employing agency. How-
ever, an agency may properly consider
the existence of a pending disability re-
tirement application when deciding
whether and when to take other per-
sonnel actions.

§831.1205 Agency-filed disability re-
tirement applications.

(a) Basis for filing an application for an
employee. An agency must file an appli-
cation for disability retirement of an
employee who has 5 years of civilian
Federal service when all of the follow-
ing conditions are met:

(1) The agency has issued a decision
to remove the employee;

(2) The agency concludes, after its re-
view of medical documentation, that
the cause for unacceptable perform-
ance, attendance, or conduct is disease
or injury;

(3) The employee is institutionalized,
or the agency concludes , based on a re-
view of medical and other information,
that the employee is incapable of mak-
ing a decision to file an application for
disability retirement;

(4) The employee has no personal rep-
resentative or guardian; and

(5) The employee has no immediate
family member who is willing to file an
application on his or her behalf.

(b) Agency procedures. (1) When an
agency issues a decision to remove an
employee and not all of the conditions
described in paragraph (a) of this sec-
tion have been satisfied, but the re-
moval is based on reasons apparently
caused by a medical condition, the
agency must advise the employee in
writing of his or her possible eligibility
for disability retirement.

(2) If the agency is filing a disability
retirement application on the employ-
ee’s behalf, the agency must inform the
employee in writing at the same time
it informs the employee of its removal
decision, or at any time before the sep-
aration is effected, that—

(i) The agency is submitting a dis-
ability retirement application on the
employee’s behalf to OPM;
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(ii) The employee may review any
medical information in accordance
with the criteria in §294.106(d) of this
chapter; and

(iii) The action does not affect the
employee’s right to submit a voluntary
application for retirement under this
part.

(3) When an agency submits an appli-
cation for disability retirement to
OPM on behalf of an employee, it must
provide OPM with copies of the deci-
sion to remove, the medical docu-
mentation, and any other documents
needed to show that the cause for re-
moval is due to a medical condition.
Following separation, the agency must
provide OPM with a copy of the docu-
mentation of the separation.

(c) OPM procedures. (1) OPM will not
act on any application for disability re-
tirement filed by an agency on behalf
on an employee until it receives the ap-
propriate documentation of the separa-
tion. When OPM receives a complete
application for disability retirement
under this section, it will notify the
former employee that it has received
the application, and that he or she may
submit medical documentation. OPM
will determine entitlement to disabil-
ity benefits under §831.1206.

(2) OPM will cancel any disability re-
tirement when a final decision of an
administrative authority or court re-
verses the removal action and orders
the reinstatement of an employee to
the agency rolls.

§831.1206 Evidence supporting entitle-
ment to disability benefits.

(a) Evidence to support disability retire-
ment application. (1) Before OPM deter-
mines whether an individual meets the
basic requirements for disability re-
tirement under §831.1203, an applicant
for disability retirement or the em-
ploying agency must submit to OPM
the following forms included in Stand-
ard Form 2824, ‘““‘Documentation in Sup-
port of Disability Retirement Applica-
tion:”’

(i) Standard Form 2824A—*Appli-
cant’s Statement;”’

(ii) Standard Form 2824B—‘‘Super-
visor’s Statement;”’

(iii) Standard Form 2824D—‘‘Agency
Certification or Reassignment and Ac-
commodation Efforts;” and
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(iv) Standard Form 2824E—‘‘Disabil-
ity Retirement Application Checklist.”

(2) Standard Form 2824C—‘‘Physi-
cian’s Statement’ and the supporting
medical documentation may be sub-
mitted directly to OPM.

(3) The applicant, or the employing
agency, must also obtain and submit
additional documentation as may be
required by OPM to determine entitle-
ment to the disability retirement bene-
fit.

(4) Refusal by the applicant, physi-
cian, or employing agency to submit
the documentation OPM has deter-
mined is necessary to decide eligibility
for disability retirement is grounds for
disallowance of the application.

(b) OPM procedures for processing a
disability retirement application. (1) OPM
will review the documentation submit-
ted under paragraph (a) of this section
in support of an application for disabil-
ity retirement to determine whether
the applicant has met the conditions
stated in §831.1203 of this part. OPM
will issue its decision in writing to the
applicant and to the employing agency.
The decision will include a statement
of the findings and conclusions, and an
explanation of the right to request con-
sideration under §831.109 of this part.

(2) OPM may rescind a decision to
allow an application for disability re-
tirement at any time if there is an in-
dication of error in the original deci-
sion, such as fraud or misstatement of
fact, or if additional medical docu-
mentation is needed. The written noti-
fication will include a statement of the
findings and conclusions, and an expla-
nation of the right to request reconsid-
eration under §831.109 of this part.

(c) Medical examination. OPM may
offer the applicant a medical examina-
tion when it determines that addi-
tional medical evidence is necessary to
make a decision on an application. The
medical evaluation will be conducted
by a medical officer of the United
States or a qualified physician or board
of physicians designated by OPM. The
applicant’s refusal to submit to an ex-
amination is grounds for disallowance
of the application.

(d) Responsibility for providing evi-
dence. It is the responsibility of the ap-
plicant to obtain and submit docu-
mentation that is sufficient for OPM to
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determine whether there is a service
deficiency, caused by disease or injury,
of sufficient degree to preclude useful
and efficient service, or a medical con-
dition that warrants restriction from
the critical task or duties of the posi-
tion held. It is also the responsibility
of the disability annuitant to obtain
and submit evidence OPM requires to
show continuing entitlement to dis-
ability benefits.

§831.1207 Withdrawal of disability re-
tirement applications.

(@) OPM will honor, without ques-
tion, an applicant’s request to with-
draw an employee-filed disability re-
tirement application if it receives the
withdrawal request before the employ-
ing agency has separated the current
employee, or, if the employee has al-
ready separated from the service, the
withdrawal request is received before
the official notice of approval has been
issued by OPM. Similarly, OPM will
honor, without question, an agency’s
request to withdraw an agency-filed
disability retirement application if it
receives the withdrawal request before
the employee has separated from the
service. Once the request to withdraw
the application is accepted, an appli-
cant must reapply to receive any fur-
ther consideration.

(b) Withdrawal of a disability retire-
ment application does not ensure the
individual’s continued employment. It
is the employing agency’s responsibil-
ity to determine whether it is appro-
priate to continue to employ the indi-
vidual.

(c) OPM considers voluntary accept-
ance of a permanent position in which
the employee has civil service retire-
ment coverage, including a position at
a lower grade or pay level, to be a with-
drawal of the employee’s disability re-
tirement application. The employing
agency must notify OPM immediately
when an applicant for disability retire-
ment accepts a position of this type.

(d) OPM also considers a disability
retirement application to be withdrawn
when the agency reports to OPM that
it has reassigned an applicant or an
employee has refused a reassignment
to a vacant position, or the agency re-
ports to OPM that it has successfully
accommodated the medical condition
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in the employee’s current position.
Placement consideration is limited
only by agency authority and can
occur after OPM’s allowance of the ap-
plication up to the date of separation
for disability retirement. The employ-
ing agency must notify OPM imme-
diately if any of these events occur.

(e) After OPM allows a disability re-
tirement application and the employee
is separated, the application cannot be
withdrawn. However, an individual en-
titled to a disability annuity may de-
cline to accept all or any part of the
annuity under the waiver provisions of
5 U.S.C. 8345(d) or request to be found
medically recovered under §831.1208(e)
of this part.

§831.1208 Termination of disability
annuity because of recovery.

(a) Each annuitant receiving disabil-
ity annuity from the Fund shall be ex-
amined under the direction of OPM at
the end of 1 year from the date of dis-
ability retirement and annually there-
after until the annuitant becomes 60
years of age unless the disability is
found by OPM to be permanent in char-
acter. OPM may order a medical or
other examination at any time to de-
termine the facts relative to the nature
and degree of disability of the annu-
itant. Failure to submit to reexamina-
tion shall result in suspension of annu-
ity.

(b) A disability annuitant may re-
quest medical reevaluation under the
provisions of this section at any time.
OPM will reevaluate the medical condi-
tion of disability annuitants age 60 or
over only on their own request.

(c) Recovery based on medical docu-
mentation. When an examination or re-
evaluation shows that a disability an-
nuitant has medically recovered from
the disability, OPM will terminate the
annuity effective on the first day of the
month beginning 1 year after the date
of the medical examination showing re-
covery.

(d) Recovery based on reemployment
by the Federal Government. Reemploy-
ment by an agency at any time before
age 60 is evidence of recovery if the re-
employment is in a permanent position
at the same or higher grade or pay
level as the position from which the
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disability annuitant retired. The per-
manent position must be full-time un-
less the position the disability annu-
itant occupied immediately before re-
tirement was less than full-time, in
which case the permanent position
must have a work schedule of no less
time than that of the position from
which the disability annuitant retired.
In this instance, OPM needs no medical
documentation to find the annuitant
recovered. Disability annuity pay-
ments will terminate effective on the
first day of the month following the
month in which the recovery finding is
made under this paragraph.

(e) Recovery based on a voluntary re-
quest. OPM will honor a written and
signed statement of medical recovery
voluntarily filed by a disability annu-
itant when the medical documentation
on file does not demonstrate that the
annuitant is mentally incompetent.
OPM needs no other documentation to
find the annuitant recovered. Disabil-
ity annuity payments will terminate
effective on the first day of the month
beginning 1 year after the date of the
statement. A disability annuitant can
withdraw the statement only if the
withdrawal is received by OPM before
annuity payments terminate.

(f) When an agency reemploys a re-
covered disability annuitant at any
grade or rate of pay within the 1-year
period pending termination of the dis-
ability retirement benefit under para-
graph (c), (d), or (e) of this section,
OPM will terminate the annuity effec-
tive on the date of reemployment.

§831.1209 Termination of disability
annuity because of restoration to
earning capacity.

(a) Restoration to earning capacity. If a
disability annuitant is under age 60 on
December 31 of any calendar year and
his or her income from wages or self-
employment or both during that cal-
endar year equal at least 80 percent of
the current rate of basic pay of the po-
sition occupied immediately before re-
tirement, the annuitant’s earning ca-
pacity is considered to be restored. The
disability annuity will terminate on
the June 30 after the end of the cal-
endar year in which earning capacity is
restored. When an agency reemploys a
restored disability annuitant at any
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grade or rate of pay within the 180-day
waiting period pending termination of
the disability retirement benefit, OPM
will terminate the annuity effective on
the date of reemployment.

(b) Current rate of basic pay for the po-
sition occupied immediately before retire-
ment. (1) A disability annuitant’s in-
come for a calendar year is compared
to the gross annual rate of basic pay in
effect on December 31 of that year for
the position occupied immediately be-
fore retirement. The income for most
disability annuitants is based on the
rate for the grade and step which re-
flects the total amount of basic pay
(both the grade and step and any addi-
tional basic pay) in effect on the date
of separation from the agency for dis-
ability retirement. Additional basic
pay is included subject to the premium
pay restrictions of 5 U.S.C. 5545 (c)(1)
and (c)(2). A higher grade and step will
be established if it results from using
either the date of application for dis-
ability retirement or the date of rea-
sonable accommodation, as adjusted by
any increases in basic pay that would
have been effected between each re-
spective date and the date of final sep-
aration. Use of these two alternative
pay setting methods is subject to para-
graph (b)(1) (i) and (ii) of this section.
The highest grade and step established
as a result of setting pay under the
normal method and the two alternative
methods is designated as the rate of
basic pay for the position occupied im-
mediately before retirement and ap-
plies only to restoration to earning ca-
pacity decisions. In cases involving use
of either of the two alternative pay set-
ting methods, the determination of the
rate of basic pay for the position occu-
pied immediately before retirement is
made by the employing agency at the
time the disability retirement is al-
lowed. OPM must review the rate so de-
termined to establish whether the cor-
rect rate has been established, and will
inform the employee of the proper rate
at the time the disability annuity is
awarded. This rate of basic pay be-
comes the basis for all future earning
capacity determinations.

(i) The ‘‘date of application for dis-
ability retirement” is the date the ap-
plication is signed by the authorized
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official of the employing agency imme-
diately before forwarding the applica-
tion to OPM.

(if) The ‘“‘date of reasonable accom-
modation’ is the date of the employing
agency’s notice of reasonable accom-
modation to an employee’s medical
condition (as a result of its review of
medical documentation) which results
in a reduction in the rate of basic pay.
The use of the date of reasonable ac-
commodation to establish the rate of
basic pay for the position held at re-
tirement is subject to the following
conditions:

(A) The date of the employing agen-
cy’s notice to provide accommodation
is no more than 1 year before the date
the disability retirement application is
signed by the authorized official in the
employing agency immediately before
forwarding it to OPM; and

(B) A complete record of the date of
the personnel decision, the medical
documentation substantiating the ex-
istence of the medical condition, and
the justification for the accommoda-
tion is established in writing and in-
cluded at the time the agency submits
the application for disability retire-
ment. OPM will review the record to
determine whether the medical docu-
mentation demonstrates that the medi-
cal condition existed at the time of the
accommodation and warranted the ac-
commodation made.

(2) In the case of an annuitant whose
basic pay rate on the date determined
under paragraph (b)(1) of this section
did not match a specific grade and step
in a pay schedule:

(i) For those retiring from a merit
pay position, a position for which a
special pay rate is authorized (except
as provided in paragraph (b)(2)(ii) of
this section), or any other position in
which the rate of basic pay is not equal
to a grade and step in a pay schedule,
the grade and step will be established
for this purpose at the lowest step in
the pay schedule grade that is equal to
or greater than the actual rate of basic
pay payable. This rule will not be ap-
plied when the rate exceeds that of the
schedule applicable to the organization
from which the individual retired,
when there is no existing apposite
schedule with grades and steps, or in
other organizations which are excluded
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from coverage of schedules with grades
and steps, as in the case of pay systems
using pay bands.

(ii) For those retiring with a retained
rate of basic pay or from a position for
which a special pay rate is in effect but
whose rate of basic pay exceeds the
highest rate payable in the pay sched-
ule grade applicable to the position
held, the grade and step is established
for this purpose in the grade in the
schedule that is closest to the grade of
the position held and within which the
amount of the retained pay falls. The
step is established for this purpose at
the lowest step in that grade which
equals or exceeds the actual rate of pay
payable.

(iii) When the pay system under
which an annuitant retired has been ei-
ther modified or eliminated since the
individual retired, the individual will
be treated as if he or she had been em-
ployed at their retirement grade and
step at the time of the system change,
and will be deemed to have been placed
under the new system using whatever
rules would have been applicable at
that time. This will only apply when a
pay system has been abolished or modi-
fied, and not when the grade and step
of a position has been modified subse-
quent to retirement by reclassification
or other action, in which case the
grade and step in effect at the time of
retirement will control.

(iv) If using the above rules it is not
possible to set a grade and step for
computing the current rate of pay,
then if possible the current rate of pay
will be set using the relative position
in the range of pay applicable to the
position from which the individual re-
tired. For example, if at the time of re-
tirement the rate of pay was $75,000 in
a range from $70,000 to $90,000, for all
future determinations, the current rate
of pay would be 25% up the new pay
range from the bottom. If the new
range was $96,000 to $120,000, then the
new current rate of pay would be
$102,000 ($96,000 plus 0.25 times $24,000
($120,000 minus $96,000)).

(v) In those cases, such as of some
former Congressional staff employees
and others whose pay is not set under
a formal system, where none of the
above guidelines will yield a current
rate of pay, OPM will ascertain the
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current rate of pay after consultation
with the former employing organiza-
tion, or successor organization.

(3) For annuitants retiring from the
United States Postal Service, only
cost-of-living allowances subject to
civil service retirement deductions are
included in determining the current
rate of basic pay of the position held at
retirement.

(c) Income. Earning capacity for the
purposes of this section is dem-
onstrated by an annuitant’s ability to
earn post-retirement income in a cal-
endar year through personal work ef-
forts or services. The total amount of
income from all sources is used to de-
termine earning capacity. This in-
cludes income received as gross wages
from one or more employers, net earn-
ings from one or more self-employment
endeavors, and deferred income that is
earned in a calendar year. In determin-
ing an annuitant’s income for a cal-
endar year, the following consider-
ations apply:

(1) There are two sources of income:
wages and self-employment income. All
income which is subject to Federal em-
ployment taxes (i.e., social security or
Medicare taxes) or self-employment
taxes constitutes earned income. In ad-
dition, any other income as described
in this section also constitutes earned
income. The determination of whether
a disability annuitant earns wages as
an employee of an organization or
earns income as a self-employed person
is based on the usual common law rules
applicable in determining the existence
of an employer-employee relationship.
Whether the relationship exists under
the usual common law rules will be de-
termined by OPM after the examina-
tion of the particular facts of each
case.

(2) Income earned from one source is
not offset by losses from another
source. Income earned as wages is not
reduced by a net loss from self-employ-
ment. The net income from each self-
employment endeavor is calculated
separately, and the income earned as
net earnings from one self-employment
endeavor is not reduced by a net loss
from another self-employment endeav-
or. The net incomes from each separate
self-employment endeavor are added
together to determine the total
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amount of income from self-employ-
ment for a calendar year.

(3) Only income earned from personal
work efforts or services is considered in
determining earning capacity. All
forms of non-work-related unearned in-
come are excluded. Paragraph (f) of
this section includes a representative
list of the types of unearned income
that are not considered.

(4) Income earned in a calendar year
may only be reduced by certain self-
employment business expenses, as pro-
vided in paragraph (e) of this section;
job-connected expenses incurred be-
cause of the disabling condition, as
provided in paragraph (g) of this sec-
tion; and the return from investment
allowance, as provided in paragraph (h)
of this section. Once earned, income
cannot be reduced by any other means.
Thus, income cannot be lowered by
such means as leave buy-back provi-
sions, conversion of wages for paid
time to leave without pay or a similar
non-paid status, reductions in wages
attributable to cash shortages or prod-
uct losses, etc.

(5) For determining annual income
from wages or self-employment or
both, income is earned in the calendar
year the annuitant actually renders
the personal work effort or service and
either actually or constructively re-
ceives the remuneration, except as pro-
vided under paragraph (c)(7) of this sec-
tion. For this purpose, income paid on
a regular basis (i.e., on a weekly, bi-
weekly, monthly or similar pay period
basis) will be deemed earned in the
year in which payment is made in the
regular course of business.

(6) Deferred income is included as in-
come in the calendar year in which it
is constructively received. Income is
constructively received when it is cred-
ited, set apart, or otherwise made
available so that the annuitant may
draw upon it at any time, or could
draw upon it during the calendar year
if the annuitant had given notice of the
intent to do so. Deferred income in-
cludes all earnings, whether in the
form of cash or property or applied to
provide a benefit for the employee,
which are subject to the disability an-
nuitant’s designation or assignment.
Usually, the earnings are set aside by a
salary-reduction agreement, a deferred
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compensation arrangement, or the des-
ignation of specific earnings amounts
towards the purchase of non-taxable
employee fringe benefits. Thus, any
earnings for which the individual has
the opportunity to adjust the amount
of income received in a calendar year
by controlling the remuneration of vol-
untarily giving up the right to control
the remuneration, regardless of wheth-
er a written instrument exists, are in-
come for earning capacity purposes.

(7) The Internal Revenue Code pro-
vides exceptions to the general rule on
constructive receipt for certain de-
ferred compensation plans which, by
their design, defer receipt of income for
Federal employment tax purposes as of
the later of when services are per-
formed or when there is no substantial
risk of forfeiture of the rights to such
amount. Even though these special de-
ferred compensation plans defer the
constructive receipt of the income for
tax purposes to future years beyond
the year in which the income is actu-
ally earned, the income reflects earn-
ing capacity. Therefore, employer con-
tributions and employee payments to
these special deferred compensation
plans are considered income in the cal-
endar year in which the services are
performed, even though the Internal
Revenue Code may exclude these con-
tributions and payments from income
for tax purposes.

(d) Wages. For purposes of earning ca-
pacity determinations, the term
‘“‘wages’’ means the gross amount of all
remuneration for services performed by
an employee for his or her employer,
unless specifically excluded herein, be-
fore any deductions or withholdings.

(1) The name by which the remunera-
tion for services is designated is imma-
terial. Remuneration includes but is
not limited to one-time or recurring—

(i) Base salary or pay; tips; commis-
sions; professional fees; honoraria; bo-
nuses and gift certificates of any type;
golden parachute payments; payments
for any non-work periods, such as vaca-
tion, holiday, or sick pay; pay ad-
vances; overtime pay; severance pay;
dismissal pay; termination pay; and
back pay;

(ii) Deferred income, within the
meaning of paragraphs (c) (6) and (7) of
this section, or other employer con-
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tributions or payments in an arrange-
ment in which the employee has the
opportunity (whether exercised or not)
to adjust income by recovering the
contributions or payments during the
calendar year in which earned, for gen-
eral discretionary income purposes;

(iii) Non-cash wages or payment of
in-kind benefits, such as shares of
stock in the business, real or personal
property, stock in trade, inventory
items, goods, lodging, food, and cloth-
ing. The valuation for all non-cash
wages or other in-kind benefits is de-
termined in a manner consistent with
the fair value standards that appear in
the Social Security Administration’s
regulations at 20 CFR 404.1041(d).

(2) Any amount offset or deducted
under 5 U.S.C. 8344 is treated as wages
if the annuity continues while the an-
nuitant is reemployed by the Federal
Government.

(3) As a general rule, remuneration as
wages does not include any contribu-
tion, payment, benefits furnished, or
service provided by an employer in any
of the following areas:

(i) The general retirement system es-
tablished by the employer for its em-
ployees, usually either a qualified pen-
sion, profit-sharing, stock bonus plan,
or a qualified annuity contract plan;

(ii) Medical or hospitalization health
benefit plans;

(iii) Life insurance plans;

(iv) Sickness or accident disability
pay beyond 6 months of illness, or
workers’ compensation payments;

(v) The value of meals and lodgings
provided at the convenience of the em-
ployer;

(vi) Moving expenses;

(vii) Educational assistance pro-
grams;
(viii) Dependent care assistance pro-
grams;
(ix) Scholarships and fellowship
grants;

(xX) De minimis fringe benefits, such
as items of merchandise given by the
employer at holidays which are not
readily convertible into cash and cour-
tesy discounts on company products of-
fered not as remuneration for services
performed but as a means of promoting
good will;

(xi) Qualified group
plans;

legal services
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(xii) Uniforms and tools supplied by
the employer, including employer-pro-
vided allowances for such items, for the
exclusive use by the employee on the
job; and

(xiii) Amounts that an employer pays
the individual specifically, either as
advances or reimbursements, for trav-
eling or other ordinary and necessary
expenses incurred, or reasonably ex-
pected to be incurred in the employer’s
business.

(4) However, there are two exceptions
to this general rule:

(i) When it is provided under cir-
cumstances in which either a salary re-
duction or deferral agreement is used
(whether evidenced by a written instru-
ment or otherwise); or

(i) When the employee had the op-
portunity (whether exercised or not) to
elect to receive the cash value, whether
in the form of money or personal or
real property, of the employer-provided
amount or service.

(e) Self-employment income. (1) Self-
employment income is the remunera-
tion that is received as an independent
contractor, either as

(i) A sole proprietor of a business or
farm;

(ii) A professional in one’s own prac-
tice; or

(iii) A member of a partnership or
corporation, as these terms are defined
by the Internal Revenue Code, and re-
gardless of whether the business entity
is operated for profit.

(2) The term ‘‘net earnings’” from
self-employment in a business enter-
prise means the gross revenue to the
business endeavor from all sources be-
fore any other deductions or
withholdings, minus

(i) Allowable business expenses, as
provided in paragraph (e)(3) of this sec-
tion;

(if) Any job-connected disability ex-
penses, as provided in paragraph (g) of
this section; and

(iii) Any return from investment al-
lowance, as provided in paragraph (h)
of this section.

(3) Certain expenses of a self-em-
ployed business entity may be offset
from the gross revenue from all sources
of that self-employed business in deter-
mining the amount of net earnings for
a particular calendar year. Expenses
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which may be deducted are only those
items and costs which are permitted by
the Internal Revenue Code for income
tax purposes as ordinary and necessary
to the operation of the business. How-
ever, expenses incurred on behalf of the
disability annuitant may not be de-
ducted, regardless of whether they are
permitted by the Internal Revenue
Code. These expenses that are incurred
but cannot be deducted include the
costs for wages paid to the individual,
interest earnings, guaranteed pay-
ments, dividends, employee benefits,
pension plans, and salary reduction or
deferral plans. Also, self-employed dis-
ability annuitants may not deduct the
costs of other withdrawals or expenses
which are not used solely for business
purposes. Examples of items that can-
not be deducted if used at all for per-
sonal use by the self-employed disabil-
ity annuitant include personal prop-
erty items, such as automobiles and
boats; real property, such as vacation
property or residences; and member-
ships, dues, or fees for professional as-
sociations or public or private organi-
zations or clubs.

(4) Fees paid to an annuitant as a di-
rector of a corporation are a part of net
earnings from self-employment.

(f) Income not included. Other types of
income not considered in determining
earning capacity include—

(1) Investment income, such as inter-
est or dividends from savings accounts,
stocks, personal loans or home mort-
gages held, unless the disability annu-
itant receives the return from capital
investment in the course of his or her
trade or business;

(2) Capital gains from sales of real or
personal property that the disability
annuitant owns, unless received in the
course of his or her trade or business:

(3) Rents or royalties, unless received
in the course of his or her trade or
business;

(4) Distributions from pension plans,
annuity plans, Individual Retirement
Accounts (IRA’s), Simplified Employee
Benefit-IRA’s (SEP-IRA’s), Keogh Ac-
counts, employee stock ownership
plans, profit sharing plans, or deferred
income payments that are received by
the annuitant in any year after the cal-
endar year in which the funds were
contributed to the plan;
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(5) Income earned before the com-
mencing date of civil service retire-
ment annuity payments;

(6) Scholarships or fellowships;

(7) Proceeds from life insurance, in-
heritances, estates, trusts, endow-
ments, gifts, prizes, awards, gambling
or lottery winnings, and amounts re-
ceived in court actions whether by ver-
dict or settlement, unless received in
the course of their trade or business;

(8) Unemployment compensation
under State or Federal law, supple-
mental unemployment benefits, or
workers’ compensation:

(9) Alimony, child support, or sepa-
rate maintenance payments received;

(10) Pay for jury duty; and

(11) Entitlement payments from
other Federal agencies, such as bene-
fits from the Social Security Adminis-
tration or the Veterans Administra-
tion, Railroad Retirement System re-
tirement pay, or military retirement
pay.

(g) Job-connected expenses incurred be-
cause of the disabling condition may be
deducted from income. (1) Job-connected
expenses deductible from income for
purposes of determining earning capac-
ity are those expenses that are pri-
marily for and essential to the annu-
itant’s occupation or business and are
directly connected with or result from
the disability for which the disability
annuity was allowed.

(2) The determination of whether a
job-connected expense may be deducted
from income is governed by the follow-
ing considerations:

(i) The expense must be directly at-
tributable to the disability and must
be one which would not have been in-
curred in the absence of the annuitant
working in his or her business or occu-
pation. Expenses incurred for the pres-
ervation of the annuitant’s health, al-
leviation of his or her physical or men-
tal discomfort, or other expenses of an
employed person cannot be deducted.

(ii) The disability must be of such se-
verity that it requires the annuitant to
use special means of transportation,
services, or equipment to perform the
duties of the occupation or business.
Examples of such disabilities include
blindness, paraplegia, multiple sclero-
sis, and cerebral hemorrhage. Claims
involving transportation or equipment
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may be deducted only in the amount
normally allowed for business expenses
or as depreciation by the Internal Rev-
enue Service for Federal income tax
purposes.

(iii) Claims involving services per-
formed by a family member or other
individual directly employed by the an-
nuitant may be deducted only if a true
employer-employee relationship exists
between the annuitant and the em-
ployed individual, and the amount
claimed as an expense does not exceed
the local market rate of payment to in-
dividuals who provide similar services.
It is the responsibility of the annuitant
to provide evidence demonstrating that
an employer-employee relationship ex-
ists, and what the local market rate is
for such services. For the purpose of
this paragraph, to establish that a true
employer-employee relationship exists,
the annuitant must provide evidence
that all statutorily mandated employ-
ment requirements are met, including
(but not Ilimited to) income tax
withholdings, FICA tax deductions and
payments, and unemployment insur-
ance. If the annuitant fails to provide
evidence of the local market rate for
such services, payments may be de-
ducted only if the amount claimed does
not exceed the Federal minimum hour-
ly rate in effect on December 31 of the
calendar year in which claimed. Absent
evidence that it is customary and regu-
lar practice in the local labor market
to work more hours per week, payment
may not be deducted for services pro-
vided by an individual in excess of 40
hours a week.

(3) A job-connected expense can be
deducted only in the calendar year in
which paid.

(4) Claims for items used for both
personal and job-related purposes may
be deducted only by the prorated
amount attributable to the job-related
use.

(5) A job-connected expense may not
be deducted from income from self-em-
ployment if the expense has already
been deducted as a business expense.

(6) It is the responsibility of the an-
nuitant claiming job-connected ex-
pense to provide adequate documenta-
tion to substantiate the amount
claimed. Adequate documentation will
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generally include the following infor-
mation:

(i) Written recommendation of a phy-
sician, vocational rehabilitation spe-
cialist, occupational health resource
specialist, or other similar professional
specialist that the retiree should use
the transportation, services, or equip-
ment;

(ii) A description of the item and an
explanation of its use by the annuitant
in the performance of his or her occu-
pation or business;

(iii) A copy of the receipt of pur-
chase, bill of sale, or leasing agreement
for the item claimed with the date, du-
ration of the agreement, and agreed
upon price clearly specified;

(iv) A complete supporting expla-
nation of how the amount claimed for
the job-connected expense has been cal-
culated; and

(v) An explanation of the cir-
cumstances and calculation of the pro-
rated cost of the item if used for both
personal and business use.

(h) Return from investment allowance.
A disability annuitant may reduce the
net earnings from a self-employed busi-
ness endeavor (adjusted for any inter-
est paid on borrowed capital) by 6 per-
cent of his or her capital investment in
that business, owned or borrowed. The
capital investment’s value is its fair-
market value as of December 31 of the
year for which the income is being re-
ported.

(i) Requirement to report income. All
disability annuitants who, on Decem-
ber 31 of any calendar year, are under
age 60 must report to OPM their in-
come from wages or self-employment
or both for that calendar year. Each
year as early as possible, OPM will
send a form to annuitants to use in re-
porting their income from the previous
calendar year. The form specifies the
date by which OPM must receive the
report. OPM will determine entitle-
ment to continued annuity on the basis
of the report. If an annuitant fails to
submit the report, OPM may stop an-
nuity payments until it receives the re-
port.

§831.1210 Annuity rights after a dis-
ability annuity terminates.

(a) An individual is entitled to an im-
mediate annuity when the disability
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annuity stops because of recovery or
restoration to earning capacity if the
individual is not reemployed in a posi-
tion subject to civil service retirement
coverage and—

(1) Is at least age 50 when the disabil-
ity annuity stops and had 20 or more
years of service at the time of retire-
ment for disability; or

(2) Had 25 or more years of service at
the time of retirement for disability
regardless of age.

(b) An individual whose annuity
stops because of recovery or restora-
tion to earning capacity and who is not
eligible for an immediate annuity
under paragraph (a) of this section, is
eligible for a deferred annuity upon
reaching age 62.

(c) The disability annuity of an indi-
vidual whose annuity stopped because
of recovery or restoration to earning
capacity may be reinstated under
§831.1212 of this part.

§831.1211 Reinstatement of disability
annuity.

(a) When a disability annuity stops,
the individual must again prove that
he or she meets the eligibility require-
ments in order to have the annuity re-
instated.

(b) When a recovered disability annu-
itant under age 62 whose annuity was
terminated because he or she was found
recovered on the basis of medical evi-
dence (§831.1208(b)), is not reemployed
in a position subject to civil service re-
tirement coverage, and, based on the
results of a current medical examina-
tion, OPM finds that the individual’s
medical condition has worsened since
the finding of recovery and that the
original disability on which retirement
was based has recurred, OPM will rein-
state the disability annuity. The right
to the reinstated annuity begins with
the date of the medical examination
showing that the disability recurred.

(c) OPM will reinstate the disability
annuity of a recovered disability annu-
itant under age 62 whose annuity was
terminated because he or she was found
recovered on the basis of Federal reem-
ployment (§831.1208(c)) when—

(1) The results of a current medical
examination show that the disabling
medical condition that was the basis of
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the disability retirement continues to
exist; and

(2) Within 1 year after the date of re-
employment, this medical condition
has again caused the individual to be
unable to provide useful and efficient
service, and the employee has been—

(i) Separated and not reemployed in a
position subject to civil service retire-
ment coverage; or

(ii) Placed in a position that results
in a reduction in grade or pay below
the grade from which the individual re-
tired, or in a change to a non-perma-
nent position. The right to the rein-
stated annuity begins with the date of
the medical examination showing that
the disabling medical condition contin-
ues to exist, but not earlier than the
first day after separation, or the effec-
tive date of the placement in the posi-
tion which results in a reduction in
grade or pay or change to a non-perma-
nent position.

(d) When a recovered disability annu-
itant under age 62 whose annuity was
terminated because he or she was found
recovered on the basis of a voluntary
request (§831.1208(e)), is not reemployed
in a position subject to civil service re-
tirement coverage, and, based on the
results of a current medical examina-
tion, OPM finds that the disability has
recurred, OPM will reinstate the dis-
ability annuity. The right to the rein-
stated annuity begins with the date of
the medical examination showing that
the disability recurred, but not earlier
than 1 year before the date the request
for reinstatement is received by OPM.

() When a disability annuitant
whose earning capacity has been re-
stored but who is not reemployed in a
position in which he or she is subject
to civil service retirement coverage,
and who (except in the case of a Na-
tional Guard technician whose annuity
was awarded under 5 U.S.C. 8337(h)),
has not recovered from the disability
for which retired, loses his or her earn-
ing capacity, as determined by OPM,
before reaching age 62, OPM will rein-
state the disability annuity. The rein-
stated annuity is payable from Janu-
ary 1 of the year following the calendar
year in which earning capacity was
lost. Earning capacity is lost if, during
any calendar year, the individual’s in-
come from wages or self-employment
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or both is less than 80 percent of the
current rate of basic pay of the posi-
tion held at retirement.

(f) A reinstated annuity is the same
type as the original annuity and is paid
at the rate of annuity to which the an-
nuitant was entitled on the date his or
her disability annuity was last discon-
tinued.

(g) Reinstatement of the disability
annuity ends the right to any other an-
nuity based on the same service, unless
the annuitant makes a written election
to receive the other annuity instead of
the disability annuity.

(h) When OPM reinstates an employ-
ee’s disability annuity, the agency
must offset the employee’s pay by the
amount of annuity allocable to the pe-
riod of employment, unless the annu-
itant is exempted from this require-
ment under the provisions of 5 U.S.C.
8344(i). The offset begins on the date of
OPM'’s determination of eligibility for
reinstatement. OPM must reduce any
retroactive payment of annuity for a
period of employment with an agency
before that date by the amount of pay
earned during that period.

(i) When an individual’s annuity is
terminated upon reemployment (sub-
ject to subchapter Ill of chapter 83,
title 5, United States Code), OPM must
determine the individual’s future annu-
ity rights under the law in effect at the
date of his or her subsequent separa-
tion. If, upon separation from such re-
employment, the individual does not
meet the eligibility requirements
under subchapter 111 of chapter 83, title
5, United States Code, for title to annu-
ity based on such separation, OPM will
resume payment of the terminated an-
nuity at the rate last payable, unless
payment is otherwise barred.

[58 FR 12498, Sept. 4, 1968. Redesignated at 59
FR 27214, May 26, 1994]

§831.1212 Administrative review of

OPM decisions.

The right to administrative review of
an initial decision of OPM is set forth
in §831.109 of this part. The right to ap-
peal a final decision of OPM to the
Merit Systems Protection Board is set
forth in §831.110 of this part.

[58 FR 12498, Sept. 4, 1968. Redesignated at 59
FR 27214, May 26, 1994]
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Subpart M—Collection of Debts

SOURCE: 50 FR 34664, Aug. 27, 1985, unless
otherwise noted.

§831.1301 Purpose.

This subpart prescribes procedures to
be followed by the Office of Personnel
Management (OPM) , which are con-
sistent with the Federal Claims Collec-
tion Standards (FCCS) (Chapter Il of
title 4, Code of Federal Regulations), in
the collection of debts owed to the
Civil Service Retirement and Disabil-
ity Fund.

§831.1302 Scope.

This subpart covers the collection of
debts due the Civil Service Retirement
and Disability Fund, with the excep-
tion of the collection of court-imposed
judgments, amounts referred to the De-
partment of Justice because of fraud,
and amounts collected from back pay
awards in accordance with §550.805(e)(2)
of this chapter.

§831.1303 Definitions.

In this subpart—

Additional charges means interest,
penalties, and/or administrative costs
owed on a debt.

Annuitant means a retired employee
or Member of Congress, spouse, wid-
ower, or child receiving recurring bene-
fits under the provisions of subchapter
111, chapter 83, of title 5, United States
Code.

Compromise is an adjustment of the
total amount of the debt to be col-
lected based upon the considerations
established by the FCCS (4 CFR part
103).

Consumer reporting agency has the
same meaning provided in 31 U.S.C.
3701(a)(3).

Debt means a payment of benefits to
an individual in the absence of entitle-
ment or in excess of the amount to
which an individual is properly enti-
tled.

Delinquent has the same meaning pro-
vided in 4 CFR 101.2(b).

FCCS means the Federal Claims Col-
lection Standards (Chapter Il of title 4,
Code of Federal Regulations).

Offset means to withhold the amount
of a debt, or a portion of that amount,
from one or more payments due the
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debtor. Offset also means the amount
withheld in this manner.

Reconsideration means the process of
reexamining an individual’s liability
for a debt based on—

(1) Proper application of law and reg-
ulation; and

(2) Correctness of the mathematical
computation.

Repayment schedule means the
amount of each payment and number
of payments to be made to liquidate
the debt as determined by OPM.

Retirement fund means the Civil Serv-
ice Retirement and Disability Fund.

Voluntary repayment agreement means
an alternative to offset that is agreed
to by OPM and includes a repayment
schedule.

Waiver is a decision not to recover a
debt under authority of 5 U.S.C. 8346(b).

§831.1304 Processing.

(a) Notice. Except as provided in
§831.1305, OPM will, before starting col-
lection, tell the debtor in writing—

(1) The reason for and the amount of
the debt;

(2) The date on which the full pay-
ment is due;

(3) OPM’s policy on interest, pen-
alties, and administrative charges;

(4) If payment in full would create fi-
nancial hardship to the debtor and off-
set is available, the types of pay-
ment(s) to be offset, the repayment
schedule, the right to request an ad-
justment in the repayment schedule
and the right to request a voluntary re-
payment agreement in lieu of offset;

(5) The individual’s right to inspect
and/or receive a copy of the Govern-
ment’s records relating to the debt;

(6) The method and time period (30
calendar days) for requesting reconsid-
eration, waiver, and/or compromise
and, in the case of offset, an adjust-
ment to the repayment schedule;

(7) The standards used by OPM for
determining entitlement to waiver and
compromise;

(8) The right to a hearing by the
Merit Systems Protection Board on a
waiver request (if OPM’s waiver deci-
sion finds the individual liable) in ac-
cordance with paragraph (c)(2) of this
section; and

(9) The fact that a timely filing of a
request for reconsideration, waiver
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and/or compromise, or a later timely
appeal of a waiver denial to the Merit
Systems Protection Board, will stop
collection proceedings, unless (i) fail-
ure to take the offset would substan-
tially prejudice the Government’s abil-
ity to collect the debt; and (ii) the time
before the payment is to be made does
not reasonably permit the completion
of these procedures.

(b) Requests for reconsideration, waiver,
and/or compromise. (1) If a request for
reconsideration, waiver and/or com-
promise is returned to us by mail, it
must be postmarked within 30 calendar
days of the date of the notice detailed
in paragraph (a) of this section. If a re-
quest for reconsideration, waiver, and/
or compromise is hand delivered, it
must be received within 30 calendar
days of the date of the notice detailed
in paragraph (a) of this section. OPM
may extend the 30 day time limit for
filing when individuals can prove that
they: (i) Were not notified of the time
limit and were not otherwise aware of
it; or (ii) were prevented by cir-
cumstances beyond their control from
making the request within the time
limit.

(2) When a request for reconsider-
ation, waiver, and/or compromise cov-
ered by this paragarph is properly filed
before the death of the debtor, it will
be processed to completion unless the
relief sought is nullified by the debtor’s
death.

(3) Individuals requesting reconsider-
ation, waiver, and/or compromise will
be given a full opportunity to present
any pertinent information and docu-
mentation supporting their position.

(4) An individual’s request for waiver
will be evaluated on the basis of the
standards set forth in subpart N of this
part. An individual’s request for com-
promise will be evaluated on the basis
of standards set forth in the FCCS (4
CFR part 103).

(c) Reconsideration, waiver, and/or
compromise decisions. (1) OPM'’s decision
will be based upon the individual’s
written submissions, evidence of
record, and other pertinent available
information.

(2) After consideration of all perti-
nent information, a written decision
will be issued. The decision will state
the extent of the individual’s liability,
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and, for waiver and compromise re-
quests, whether the debt will be waived
or compromised. If the individual is de-
termined to be liable for all or a por-
tion of the debt, the decision will reaf-
firm or modify the conditions for the
collection previously proposed under
paragraph (a) of this section. The deci-
sion will state the individual’s right to
appeal to the Merit Systems Protec-
tion Board as provided by §1201.3 of
this title, and, in the case of a denial of
waiver, that a timely appeal will stop
collection of the debt.

§831.1305 Collection of debts.

(a) Means of collection. Collection of a
debt may be made by means of offset
under §831.1306, or under any statutory
provision providing for offset of money
due the debtor from the Federal Gov-
ernment, or by referral to the Justice
Department for litigation, as provided
in §831.1306. Referral may also be made
to a collection agency under the provi-
sions of the FCCS.

(b) Additional charges. Interest, pen-
alties, and administrative costs will be
assessed on the debt in accordance with
standards established in the FCCS at 4
CFR 102.13. Additional charges will be
waived when required by the FCCS. In
addition, such charges may be waived
when OPM determines—

(1) Collection would be against equity
and good conscience under the stand-
ards prescribed in §§8831.1403 through
831.1405 of this part; or

(2) Waiver would be in the best inter-
est of the United States.

(c) Collection in installments. When-
ever feasible, debts will be collected in
one lump sum. However, when the
debtor is financially unable to pay in
one lump sum of fails to respond to a
demand for full payment and off-set is
available, installment payments may
be effected. The amount of the install-
ment payments will be set in accord-
ance with the criteria in 4 CFR 102.11.

(d) Commencement of collection. (1) Ex-
cept as provided in paragraph (d)(2) of
this section, collection will begin after
the time limits for requesting further
rights stated in §831.1304(a)(6) expire or
OPM has issued decisions on all timely
requests for those rights and the Merit
Systems Protection Board has acted on
any timely appeal of a waiver denial,
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unless: (i) Failure to make an offset
would substantially prejudice the Gov-
ernment’s ability to collect the debt;
and (ii) the time before the payment is
to be made does not reasonably permit
the completion of the proceedings in
§831.1304 or litigation. When offset be-
gins without completion of the admin-
istrative review process, these proce-
dures will be completed promptly, and
amounts recovered by offset but later

found not owed will be refunded
promptly.
(2) The procedures identified in

§831.1304 will not be applied when the
debt is caused by (i) a retroactive ad-
justment in the periodic rate of annu-
ity or any deduction taken from annu-
ity when the adjustment is a result of
the annuitant’s election of different en-
titlements under law, if the adjustment
is made within 120 days of the effective
date of the election; or (ii) interim, es-
timated payments made before the for-
mal determination of entitlement to
annuity, if the amount is recouped
from the total annuity payable on the
first day of the month following the
last advance payment or the date the
formal determination is made, which-
ever is later.

§831.1306 Collection by administrative
offset.

(a) Offset from retirement payments. A
debt may be collected in whole or in
part from lump-sum retirement pay-
ment or recurring annuity payments.

(b) Offset from other payments—(1) Ad-
ministrative offset. (i) A debt may be off-
set from other payments due the debt-
or from other agencies in accordance
with 4 CFR 102.3, except that offset
from back pay awarded under the pro-
visions of 5 U.S.C. 5596 (and 5 CFR
550.801 et seq.) will be made in accord-
ance with §550.805(e)(2) of this chapter.

(i) In determining whether to collect
claims by means of administrative off-
set after the expiration of the six year
limitation provided in 5 U.S.C. 2415, the
Director or his designee will determine
the cost effectiveness of leaving a
claim unresolved for more than 6 years.
This decision will be based on such fac-
tors as the amount of the debt; the cost
of collection; and the likelihood of re-
covering the debt.
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(2) Salary offset. When the debtor is
an employee, or a member of the
Armed Forces or a reserve component
of the Armed Forces, OPM may effect
collection action by offset of the debt-
or’'s pay in accordance with 5 U.S.C.
5514 and 5 CFR 550.1101 et seq. Due proc-
ess described in §831.1304 will apply.
The questions of fact and liability, and
entitlements to waiver or compromise
determined through that process are
deemed correct and will not be amend-
ed under salary offset procedures.
When the debtor did not receive a hear-
ing on the amount of the offset under
§831.1304 and requests such hearing, one
will be conducted in accordance with
subpart K of part 550 of this chapter.

§831.1307 Use of consumer reporting
agencies.

(a) Notice. If a debtor’s response to
the notice described in §831.1304(a) does
not result in payment in full, payment
by offset, or payment in accordance
with a voluntary repayment agreement
or other repayment schedule accept-
able to OPM, and the debtor’s rights
under §831.1304 have been exhausted,
OPM may report the debtor to a
consumer reporting agency. In addi-
tion, a debtor’s failure to make subse-
quent payments in accordance with a
repayment schedule may result in a re-
port to a consumer reporting agency.
Before making a report to a consumer
reporting agency, OPM will notify the
debtor in writing that—

(1) The payment is overdue;

(2) OPM intends, after 60 days, to
make a report as described in para-
graph (b) of this section to a consumer
reporting agency;

(3) The debtor’s right to dispute the
liability has been exhausted under
§831.1304; and

(4) The debtor may suspend OPM ac-
tion on referral by paying the debt in
one lump sum or making payments
current under a repayment schedule.

(b) Report. When a debtor’s response
to the notice described in paragraph (a)
of this section fails to comply with
paragraph (a)(4) of this section and 60
days have elapsed since the notice was
mailed, OPM may report to a consumer
reporting agency that an individual is
responsible for an unpaid debt and pro-
vide the following information:
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(1) The individual’s name, address,
taxpayer identification number, and
any other information necessary to es-
tablish the identity of the individual;

(2) The amount, status, and history
of the debt; and

(3) The fact that the debt arose in
connection with the administration of
the Civil Service Retirement System.

(c) Subsequent reports. OPM will up-
date its report to the consumer report-
ing agency whenever it has knowledge
of events that substantially change the
status or the amount of the liability.

§831.1308 Referral to a
agency.

(a) OPM may refer certain debts to
commercial collection agencies under
the following conditions:

(1) AIll processing required by
§831.1304 has been completed before the
debt is released.

(2) A contract for collection services
has been negotiated.

(3) OPM retains the responsibility for
resolving disputes, compromising
claims, referring the debt for litiga-
tion, or suspending or terminating col-
lection action.

collection

§831.1309 Referral for litigation.

From time to time and in a manner
consistent with the General Account-
ing Office’s and the Justice Depart-
ment’s instructions, OPM will refer
certain overpayments to the Justice
Department for litigation. Referral for
litigation will suspend processing
under this subpart.

Subpart N—Standards for Waiver
of Overpayments

SOURCE: 45 FR 23635, Apr. 8, 1980, unless
otherwise noted.

§831.1401 Conditions for waiver.

Recovery of an overpayment from
the Civil Service Retirement and Dis-
ability Fund may be waived pursuant
to section 8346(b), of title 5, United
States Code, when the annuitant (a) is
without fault and (b) recovery would be
against equity and good conscience.
Where it has been determined that the
recipient of an overpayment is ineli-
gible for waiver, the individual is nev-
ertheless entitled to an adjustment in
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the recovery schedule if he/she shows
that it would cause him/her financial
hardship to make payment at the rate
scheduled.

§831.1402 Fault.

A recipient of an overpayment is
without fault if he/she performed no
act of commission or omission which
resulted in the overpayment. The fact
that the Office of Personnel Manage-
ment may have been at fault in initiat-
ing an overpayment will not nec-
essarily relieve the individual from li-
ability.

(a) Considerations. Pertinent consider-
ations in finding fault are—

(1) Whether payment resulted from
the individual’s incorrect but not nec-
essarily fraudulent statement, which
he/she should have known to be incor-
rect;

(2) Whether payment resulted from
the individual’s failure to disclose ma-
terial facts in his/her possession which
he/she should have known to be mate-
rial; or

(3) Whether he/she accepted a pay-
ment which he/she knew or should have
known to be erroneous.

(b) Mitigation factors. The individual’s
age, physical and mental condition or
the nature of the information supplied
to him/her by OPM or a Federal agency
may mitigate against finding fault if
one or more contributed to his/her sub-
mission of an incorrect statement, a
statement which did not disclose mate-
rial facts in his/her possession, or his/
her acceptance of an erroneous over-
payment.

§831.1403 Equity and good conscience.

(a) Defined. Recovery is against eq-
uity and good conscience when—

(1) 1t would cause financial hardship
to the person from whom it is sought;

(2) The recipient of the overpayment
can show (regardless of his or her fi-
nancial circumstances) that due to the
notice that such payment would be
made or because of the incorrect pay-
ment either he/she has relinquished a
valuable right or changed positions for
the worse; or

(3) Recovery could be unconscionable
under the circumstances.
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§831.1404 Financial hardship.

Financial hardship may be deemed to
exist in—but not limited to—those sit-
uations where the annuitant from
whom collection is sought needs sub-
stantially all of his/her current income
and liquid assets to meet current ordi-
nary and necessary living expenses and
liabilities.

(a) Considerations. Some pertinent
considerations in determining whether
recovery would cause financial hard-
ship are as follows:

(1) The individual’s financial ability
to pay at the time collection is scheduled
to be made.

(2) Income to other family mem-
ber(s), if such member’s ordinary and
necessary living expenses are included
in expenses reported by the annuitant.

(b) Exemptions. Assets exempt from
execution under State law should not
be considered in determining an indi-
vidual’s ability to repay the indebted-
ness, rather primary emphasis shall be
placed upon the annuitant’s liquid as-
sets and current income in making
such determinations.

§831.1405 Ordinary and necessary liv-
ing expenses.

An individual’s ordinary and nec-
essary living expenses include rent,
mortgage payments, utilities, mainte-
nance, food, clothing, insurance (life,
health and accident), taxes, install-
ment payments, medical expenses, sup-
port expenses when the annuitant is le-
gally responsible, and other mis-
cellaneous expenses which the individ-
ual can establish as being ordinary and
necessary.

§831.1406 Waiver precluded.

(a) When not granted. Waiver of an
overpayment cannot be granted when—

(1) The overpayment was obtained by
fraud; or

(2) The overpayment was made to an
estate.

§831.1407 Burdens of proof.

(a) Burden of OPM. The Associate Di-
rector for Compensation must establish
by the preponderance of the evidence
that an overpayment occurred.

(b) Burden of annuitant. The recipient
of an overpayment must establish by
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substantial evidence that he/she is eli-
gible for waiver or an adjustment.

Subpart O—Allotments From Civil
Service Annuities

SOURCE: 42 FR 52373, Sept. 30, 1977; 42 FR
61240, Dec. 2, 1977, unless otherwise noted.

§831.1501 Definitions.

(a) Allotment means a specified deduc-
tion from the annuity payments due an
annuitant voluntarily authorized by
the annuitant to be paid to an allottee.

(b) Allottee means the institution or
organization to which the allotment is
paid.

(c) Allotter means the annuitant from
whose annuity payments an allotment
is deducted.

(d) Annuity Payments means the net
monthly annuity payment due an an-
nuitant after all authorized deductions
(such as those for health benefits, Fed-
eral income tax, overpayment of annu-
ity, payment of a government claim,
etc. have been made.

§831.1511 Authorized allottees.

(a) An annuitant may make an allot-
ment to the national office or head-
quarters of any of the following organi-
zations:

(1) A labor organization recognized
under Executive Order 11491, as amend-
ed,

(2) An employee organization recog-
nized under 5 U.S.C. 8901(8);

(3) Other lawful organizations which:

(i) Are national in scope,

(ii) Are nonprofit and noncommer-
cial, existing primarily for the purpose
of representing employee or annuitant
interests in their dealings with em-
ploying agencies or OPM,

(iii) Consist primarily of Federal em-
ployees and/or annuitants, and

(iv) Existed as of December 23, 1975.

(b) OPM, in its sole discretion, may
approve the individual organizations
which may receive allotments only
after the organization has collected, in
accordance with procedures prescribed
by OPM, a minimum of two thousand
(2,000) allotment authorizations from
civil service annuitants.

(c) OPM shall permit an annuitant to
make an allotment to an organization
only when:
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(1) The organization has been ap-
proved as an allottee by OPM, and

(2) The organization has agreed in
writing to solicit and process allot-
ments in accordance with requirements
prescribed by OPM.

§831.1521 Limitations.

(a) The amount of any allotment may
not be less than one dollar ($1) and, in
the absence of compelling cir-
cumstances, shall be in whole dollars.

(b) The total amount of any allot-
ment(s) may not exceed the net month-
ly annuity due the allotter.

(c) An annuitant may make only one
allotment payable to the same allottee
at the same time and may make no
more than a total of two allotments.

(d) Payment of an allotment shall be
discontinued when the allotter’s annu-
ity payments are terminated or sus-
pended by OPM.

(e) Allotments shall be disbursed on
one of the regularly designated pay-
days of the allotter in accordance with
OPM’s agreement with the allottee.

(f) Allotters shall agree that OPM
shall be held harmless for any author-
ized allotment request made by an al-
lottee in accordance with the allottee’s
agreement with OPM.

(g) Allotters shall agree that disputes
regarding any authorized allotment
shall be a matter between the allotter
and the allottee.

(h) The total number of allottees
shall be limited to twenty (20), with
first preference given to those organi-
zations participating in the Federal
Employees Health Benefits Program.
Thereafter, preference shall be based
on the date of application and the num-
ber of annuitants who have completed
allotment authorizations.

(i) OPM, in its discretion, shall re-
cover from the allottee, the incremen-
tal costs of making allotments.

(J) OPM, in its sole discretion, may
terminate an allottee’s participation in
the allotment program described by
this subpart at any time in accordance
with its agreement with the allottee.

§831.1803
Subparts P-Q—[Reserved]

Subpart R—Agency Requests to
OPM for Recovery of a Debt
from the Civil Service Retire-
ment and Disability Fund

SOURCE: 51 FR 45443, Dec. 19, 1986, unless
otherwise noted.

§831.1801 Purpose.

This subpart prescribes the proce-
dures to be followed by a Federal agen-
cy when it requests the Office of Per-
sonnel Management (OPM) to recover a
debt owed to the United States by ad-
ministrative offset against money due
and payable to the debtor from the
Civil Service Retirement and Disabil-
ity Fund (the Fund). This subpart also
prescribes the procedures that OPM
must follow to make these administra-
tive offsets.

§831.1802 Scope.

This subpart applies to agencies, em-
ployees, and Members, as defined by
§831.1803.

§831.1803 Definitions.

For purposes of this subpart, terms
are defined as follows—

Act means the Federal Claims Collec-
tion Act of 1966 as amended by the Debt
Collection Act of 1982 and implemented
by 4 CFR 101.1 et seq., the Federal
Claims Collection Standards (FCCS).

Administrative offset means withhold-
ing money payable from the Fund to
satisfy a debt to the United States
under 31 U.S.C. 3716.

Agency means (a) an Executive agen-
cy as defined in section 105 of title 5,
United States Code, including the U.S.
Postal Service and the U.S. Postal
Rate Commission; (b) a military de-
partment, as defined in section 102 of
title 5, United States Code; (c) an agen-
cy or court in the judicial branch, in-
cluding a court as defined in section 610
of title 28, United States Code, the Dis-
trict Court for the Northern Mariana
Islands, and the Judicial Panel on
Multidistrict Litigation; (d) an agency
of the legislative branch, including the
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U.S. Senate and the U.S. House of Rep-
resentatives; and (e) other independent
establishments that are entities of the
Federal Government.

Annuitant has the same meaning as
in section 8331(9) of title 5, United
States Code.

Annuity means the monthly benefit
payable to an annuitant or survivor an-
nuitant.

Compromise has the same meaning as
in 4 CFR part 103.

Consent means the debtor has agreed
in writing to administrative offset
after receiving notice of all rights
under 31 U.S.C. 3716 and this subpart.

Creditor agency means the agency to
which the debt is owed.

Debt means an amount owed to the
United States on account of loans in-
sured or guaranteed by the United
States, and other amounts due the
United States from fees, duties, leases,
rents, royalties, services, sales of real
or personal property, overpayments,
fines, penalties, damages, interests,
taxes, forfeitures, etc.

Debt claim means an agency request
for recovery of a debt in a form ap-
proved by OPM.

Debtor means a person who owes a
debt, including an employee, former
employee, Member, former Member, or
the survivor of one of these individuals.

Employee has the same meaning as in
section 8331(1) of title 5, United States
Code, and includes reemployed annu-
itants and employees of the U.S. Postal
Service.

Fraud claim means any debt des-
ignated by the Attorney General (or
designee) as involving an indication of
fraud, the presentation of a false claim,
or misrepresentation on the part of the
debtor or any other party having an in-
terest in the claim.

Fund means the Civil Service Retire-
ment and Disability Fund established
under 5 U.S.C. 8348.

Lump-sum credit has the same mean-
ing as in section 8331(8) of title 5, Unit-
ed States Code.

Member has the same meaning as in
section 8331(2) of title 5, United States
Code.

Net annuity means annuity after ex-
cluding amounts requried by law to be
deducted. For example, Federal income
tax is excluded up to the maximum
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amount that the individual is entitled
to for all dependents. Other examples
of exclusions are group health insur-
ance premiums (including amounts de-
ducted for Medicare) and group life in-
surance premiums.

Paying agency means the agency that
employs the debtor and authorizes the
disbursement of his or her current pay
account.

Refund means the payment of a
lump-sum credit to an individual who
meets all requirements for payment
and files application for it.

§831.1804 Conditions for
an offset.

An agency may request that money
payable from the Fund be offset to re-
cover any valid debt due the United
States when all of the following condi-
tions are met:

(a) The debtor failed to pay all of the
debt on demand, or the creditor agency
has collected as much as possible from
payments due the debtor from the pay-
ing agency; and

(b) The creditor agency sends a debt
claim to OPM (under §831.1805(b) (1),
(2), (3), or (4), as appropriate) after
doing one of the following:

(1) Obtaining a court judgment for
the amount of the debt;

(2) Following the procedures required
by 31 U.S.C. 3716 and 4 CFR 102.4;

(3) Following the procedures required
by 5 U.S.C. 5514 and §550.1107 of this
title; or

(4) Following the procedures agreed
upon by the creditor agency and OPM,
if it is excepted by §831.1805(b)(4) from
the completion of procedures pre-
scribed by §831.1805(b)(3).

requesting

§831.1805 Creditor agency processing
for non-fraud claims.

(@) Where to submit the debt claim,
judgment or notice of debt—(1) Creditor
agencies that are not the debtor’s paying
agency. (i) If the creditor agency knows
that the debtor is employed by the
Federal Government, it should send the
debt claim to the debtor’s paying agen-
cy for collection.

(ii) If some of the debt is unpaid after
the debtor separates from the paying
agency, the creditor agency should
send the debt claim to OPM as de-
scribed in paragraph (b) of this section.
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(2) Creditor agencies that are the debt-
or’s paying agency. Ordinarily, debts
owed the paying agency should be off-
set under 31 U.S.C. 3716 from any final
payments (salary, accrued annual
leave, etc.) due the debtor. If a balance
is due after offsetting the final pay-
ments or the debt is discovered after
the debtor has been paid, the paying
agency may send the debt claim to
OPM as described in paragraph (b) of
this section.

(b) Procedures for submitting a debt
claim, judgment or notice of debt to
OPM—(1) Debt claims for which the agen-
cy has a court judgment. If the creditor
agency has a court judgment against
the debtor specifying the amount of
the debt to be recovered, the agency
should send the debt claim and two cer-
tified copies of the judgment to OPM.

(2) Debt claims previously processed
under 5 U.S.C. 5514. If the creditor agen-
cy previously processed the debt claim
under section 5514, it should—

(i) Notify the debtor that the claim is
being sent to OPM to complete collec-
tion from the Fund; and

(ii) Send the debt claim (on SF 2805)
to OPM with two copies of the paying
agency’s certification of the amount
collected and one copy of the notice to
the debtor that the claim was sent to
OPM.

(3) Debt claims not processed under 5
U.S.C. 5514, reduced to court judgment, or
excepted by paragraph (b)(4) of this sec-
tion. (i) If the debt claim was not proc-
essed under §5514, reduced to court
judgment or excepted by paragraph
(b)(4) of this section, the creditor agen-
cy must—

(A) Comply with the procedures re-
quired by 4 CFR 102.4—issuing written
notice to the debtor of the nature and
amount of the debt, the agency’s inten-
tion to collect by offset, the oppor-
tunity to inspect and copy agency
records pertaining to the debt, the op-
portunity to obtain review within the
agency of the determination of indebt-
edness, and the opportunity to enter
into a written agreement with the
agency to repay the debt; and

(B) Complete the appropriate debt
claim.

(ii) If the debtor does not respond to
the creditor agency’s notice within the
allotted time and there is no reason to
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believe that he or she did not receive
the notice, the creditor agency may
submit the debt claim to OPM after
certifying that notice was issued and
the debtor failed to reply.

(iii) If the debtor responds to the no-
tice by requesting a review (or hearing
if one is available), the review (or hear-
ing) must be completed before the cred-
itor agency submits the debt claim.

(iv) If the debtor receives the notice
and responds by consenting to the col-
lection, the creditor agency must send
a copy of the debtor’s consent along
with the debt claim.

(4) Debt claims excepted from proce-
dures described in paragraph (b)(3) of this
section. Creditor agencies follow spe-
cific procedures approved by OPM,
rather than those described in para-
graph (b)(3) of this section, for the col-
lection of—

(i) Debts due because of the individ-
ual’s failure to pay health benefits pre-
miums while he or she was in nonpay
status or while his or her salary was
not sufficient to cover the cost of pre-
miums;

(ii) Unpaid Federal taxes to be col-
lected by Internal Revenue Service
levy;

(iii) Premiums due because of the an-
nuitant’s election of Part B, Medicare
coverage (retroactive collection lim-
ited to 6 months of premiums); or

(iv) Overpaid military retired pay an
annuitant elects in writing to have
withheld from his or her annuity.

(5) General certification requirements
for debt claims. Creditor agencies sub-
mitting debt claims must certify—

(i) That the debt is owed to the Unit-
ed States;

(i) The amount and reason for the
debt and whether additional interest
accrues;

(iii) The date the Government’s right
to collect the debt first accrued;

(iv) The agency has complied with
the applicable statutes, regulations,
and OPM procedures;

(v) That if a competent administra-
tive or judicial authority issues an
order directing OPM to pay a debtor an
amount previously paid to the agency
(regardless of the reasons behind the
order), the agency will reimburse OPM
or pay the debtor directly within 15
days of the date of the order (NOTE:
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OPM may, at its discretion, decline to
collect other debt claims sent by an
agency that does not abide by this cer-
tification.);

(vi) If the collection will be in in-
stallments, the amount or percentage
of net annuity in each installment;
and,

(vii) If the debtor does not (in writ-
ing) consent to the offset, or does not
(in writing) acknowledge receipt of the
required notices and procedures, or the
creditor agency does not document a
judgment offset or a previous salary
offset, the action(s) taken to comply
with 4 CFR 102.3, including any re-
quired hearing or review, and the
date(s) the action(s) was taken.

(6) Notice of debt. When a creditor
agency cannot send a complete debt
claim, it should notify OPM of the ex-
istence of the debt so the lump-sum
will not be paid before the debt claim
arrives.

(i) The notice to OPM must include a
statement that the debt is owed to the
United States, the date the debt first
accrued, and the basis for and amount
of the debt, if known. If the amount of
the debt is not known, the agency must
establish the amount and notify OPM
in writing as soon as possible after sub-
mitting the notice.

(if) The creditor agency may either
notify OPM by making a notation in
column 8 [Remarks] under ‘“Fiscal
Record” on the Standard Form 2806
(Individual Retirement Record), if the
SF 2806 is in its possession, or if not, by
submitting a separate document iden-
tifying the debtor by name, giving his
or her date of birth, social security
number, and date of separation, if
known.

(c) Time limits for sending records and
debt claims to OPM—(1) Time limits for
submitting debt claims. Unless there is
an application for refund pending,
there is no specific time for submitting
a debt claim or notice of debt to OPM.
Generally, however, agencies must file
a debt claim before the statute of limi-
tations expires (4 CFR 102.4(c)) or be-
fore a refund is paid. Time limits are
imposed (see §831.1806(a)) when the
debtor is eligible for a refund and OPM
receives his or her application request-
ing payment. In the latter situation,
creditor agencies must file a complete
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debt claim within 120 days (or 180 days
if the agency requests an extension of
time before the refund is paid) of the
date OPM requests a complete debt
claim.

(2) Time limit for submitting retirement
records to OPM. A paying agency must
send an individual’s SF 2806 to OPM no
later than 60 days after the separation,
termination, or entrance on duty in a
position in which the employee is not
covered by the Civil Service Retire-
ment System.

§831.1806 OPM processing for non-
fraud claims.

(a) Refunds—incomplete debt claims. (1)
If a creditor agency sends OPM a no-
tice of debt or an incomplete debt
claim against a refund OPM is process-
ing for payment, OPM will withhold
the amount of the debt but will not
make any payment to the creditor
agency. OPM will notify the creditor
agency that the procedures in this sub-
part and 4 CFR 102.4 must be com-
pleted; and a debt claim must be com-
pleted and returned to OPM within 120
days of the date of OPM'’s notice to the
creditor agency. Upon request, OPM
will grant the creditor agency one ex-
tension of up to 60 days if the request
for extension is received before the
lump-sum payment has been made. The
extension will commence on the day
after the 120-day period expires so that
the total time OPM holds payment of
the refund will not exceed 180 days.

(2) During the period allotted the
creditor agency for sending OPM a
complete debt claim, OPM will handle
the debtor’s application for refund
under section 8342(a) of title 5, United
States Code, in one of two ways:

(i) If the amount of the debt is
known, OPM will notify the debtor of
the debt claim against his or her lump-
sum credit, withhold the amount of the
debt, and pay the balance to the debt-
or, if any.

(ii) If the amount of the debt is not
known, OPM will not pay any amount
to the debtor until the creditor agency
certifies the amount of the debt, sub-
mits a complete debt claim, or the
time limit for submission of the debt
claim expires, whichever comes first.

(b) Refunds—complete debt claims—(1)
If OPM receives an application from the
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debtor prior to or at the same time as the
agency’s debt claim. (i) If a refund has
been paid, we will notify the creditor
agency there are no funds available for
offset. Except in the case of debts due
because of the employee’s failure to
pay health benefits premiums while he
or she is in nonpay status or while his
or her salary was not sufficient to
cover the cost of premiums, creditor
agencies should refer to the instruc-
tions in the FCCS for other measures
to recover the outstanding debt; how-
ever, OPM will retain the SF 2805 on
file in the event the debtor is once
again employed in a position subject to
retirement deductions.

(ii) If a refund is payable, and the
creditor agency submits a complete
debt claim in accordance with
§831.1805(b) (1), (2), (3). or (4), the debt
will be collected from the refund and
any balance paid to the debtor. OPM
will send the debtor a copy of the debt
claim, judgment, consent, or other doc-
ument, and notify him or her that the
creditor agency was paid.

(2) If OPM has not received an applica-
tion from the debtor when the agency’s
debt claim is received. If a debtor has not
filed application for a refund, OPM will
retain the debt claim for future recov-
ery. OPM will make the collection
whenever an application is received,
provided the creditor agency initiated
the administrative offset before the
statute of limitations expired. (See 4
CFR 102.3(b)(3) and 102.4(c).) OPM will
notify the creditor agency that it does
not have an application from the debt-
or so that the agency may take other
action to recover the debt. (Note: If the
recovery action is successful, the credi-
tor agency must notify OPM so it can
void the debt claim).

(3) Future recovery. (i) If OPM re-
ceives an application for refund within
1 year of the date the agency’s debt
claim was received and the creditor
agency does not indicate that interest
is accruing on the debt, the debt will be
processed as stated in paragraph
(b)(1)(ii) of this section.

(ii) If OPM receives an application
for refund within 1 year of the date the
agency’s debt claim was received and
the creditor agency indicates that in-
terest accrues on the debt, when nec-
essary, OPM will contact the creditor
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agency to confirm that the debt is out-
standing and request submission in
writing, of the total additional accrued
interest. OPM will not make interest
computations for creditor agencies.

(iii) When OPM receives an applica-
tion for refund more than 1 year after
the creditor agency’s debt claim was
received, whether interest accrues or
not, OPM will contact the creditor
agency to see if the debt is still out-
standing and, when necessary, request
an update of the interest charges. If
the debt is still due, the creditor agen-
cy must give the debtor an opportunity
to establish that his or her changed fi-
nancial circumstances, if any, would
make the offset unjust. (See 4 CFR
102.4(c).) If the creditor agency deter-
mines that offset as requested in the
debt claim would be unjust because of
the debtor’s changed financial cir-
cumstances, the agency should permit
the debtor to offer a satisfactory re-
payment plan in lieu of offset. If the
agency decides to pursue the offset, it
must submit to OPM the requested in-
formation and any new instructions
within 60 days of the date of OPM'’s re-
quest or the claim may be voided and
the balance paid to the individual.

(c) Annuities—incomplete debt claims.
If a creditor agency sends OPM notice
of a debt or an incomplete debt claim
against a debtor who is receiving an
annuity, OPM will not offset the annu-
ity. OPM will notify the creditor agen-
cy that the procedures in this subpart
and 4 CFR 102.4 must be completed; and
a debt claim must be completed and
sent to OPM. No time limit will be
given for the submission of a debt
claim against an annuity; however, a
complete debt claim must be received
within 10 years of the date the Govern-
ment’s right to collect first accrued (4
CFR 102.3(b)(3)).

(d) Annuities—complete debt claims—(1)
General—(i) Notice. When OPM receives
a complete debt claim and an applica-
tion for annuity, OPM will offset the
annuity, pay the creditor agency, and
mail the debtor a copy of the debt
claim along with notice of the payment
to the creditor agency.

(i) Beginning deductions. If OPM has
already established the debtor’s annu-
ity payment, deductions will begin
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with the next available annuity pay-
ment. If OPM is in the process of estab-
lishing the annuity payments, deduc-
tions will not be taken from advance
annuity payments, but will begin with
the annuity payable on the first day of
the month following the last advance
payment.

(iii) Updating accrued interest. Once
OPM has completed a collection, if
there are additional accrued interest
charges, the creditor agency must con-
tact OPM regarding any additional
amount due within 90 days of the date
of the final payment.

(2) Claims held for future recovery. (i) If
OPM receives an application for annu-
ity within 1 year of the date the agen-
cy’s debt claim was received, the debt
will be processed as stated in para-
graph (d)(1) of this section.

(ii) If OPM receives an application
for annuity more than 1 year after the
agency’s debt claim was submitted,
OPM will contact the creditor agency
to see if the debt is still outstanding. If
the debt is still due, the creditor agen-
cy should permit the debtor to offer a
satisfactory repayment plan in lieu of
offset if the debtor establishes that his
or her changed financial circumstances
would make the offset unjust. (See 4
CFR 102.4(c).) If the agency decides to
pursue the offset, it must submit the
requested information and any new in-
structions about the collection to
OPM.

(3) Limitations on OPM review. In no
case will OPM review—

(1) The merits of a creditor agency’s
decision with regard to reconsider-
ation, compromise, or waiver; or

(2) The creditor agency’s decision
that a hearing was not required in any
particular proceeding.

§831.1807 Installment withholdings.

(a) When possible, OPM will collect a
creditor agency’s full claim in one pay-
ment from the debtor’s refund or annu-
ity.

(b) If collection must be made from
an annuity and the debt is large, the
creditor agency must generally accept
payment in installments. The respon-
sibility for establishing and notifying
the debtor of the amount of the install-
ments belongs to the creditor agency
(see §831.1805(b)(5)). However, OPM will
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not make an installment deduction for
more than 50 percent of net annuity,
unless a higher percentage is needed to
satisfy a judgment against a debtor
within 3 years or the annuitant has
consented to the higher amount in
writing. All correspondence concerning
installment deductions received by
OPM will be referred to the creditor
agency for consideration.

§831.1808 Special processing for fraud
claims.

When an agency sends a claim indi-
cating fraud, presentation of a false
claim, misrepresentation by the debtor
or any other party interested in the
claim, or any claim based in whole or
part on conduct violating the antitrust
laws, to the Department of Justice
(Justice) for possible treatment as a
fraud claim (4 CFR 101.3), the following
special procedures apply.

(a) Agency processing. If the debtor is
separated or separates while Justice is
reviewing the claim, the paying agency
must send the SF 2806 to OPM, as re-
quired by §831.1805(c)(2). The agency
where the claim arose must send OPM
notice that a claim is pending with
Justice. (See §831.1805(b)(6) for instruc-
tions on giving OPM a notice of debt.)

(b) Department of Justice processing. (1)
The Attorney General or a designee
will decide whether a debt claim sent
in by an agency will be reserved for
collection by Justice as a fraud claim.
Upon receiving a possible fraud claim
to be collected by offset from the Fund,
the Attorney General or a designee
must notify OPM. The notice to OPM
must contain the following:

(i) The name, date of birth, and social
security number of the debtor;

(ii) The amount of the possible fraud
claim, if known;

(iii) The basis of the possible fraud
claim; and

(iv) A statement that the claim is
being considered as a possible fraud
claim, the collection of which is re-
served to Justice.

(2) When there is a pending refund ap-
plication, the Attorney General or des-
ignee must file a complaint seeking a
judgment on the claim and send a copy
of the complaint to OPM; or as pro-
vided in 4 CFR 101.3, refer the claim to
the agency where the claim arose and
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submit a copy of the referral to OPM
within 180 days of the date of either no-
tice from the agency that a claim is
pending with Justice (paragraph (a) of
this section) or notice from Justice
that it has received a possible fraud
claim (paragraph (b)(1) of this section)
whichever is earlier. When the claim is
referred to the agency where it arose,
the agency must begin administrative
collection action under 4 CFR 102.4 and
send a complete debt claim to OPM as
required in §831.1805.

(c) OPM processing against refunds. (1)
Upon receipt of a notice under para-
graph (a) or (b)(1) of this section,
whichever is earlier, OPM will with-
hold the amount of the debt claim, if
known; notify the debtor that the
amount of the debt will be withheld
from the refund for at least 180 days
from the date of the notice that initi-
ated OPM processing; and pay the bal-
ance to the debtor. If the amount of
the debt claim is not known, OPM will
notify the debtor that a debt claim
may be offset against his or her refund
and that OPM will not pay any amount
until either the amount of the debt
claim is established, or the time limit
for filing a complaint in court or sub-
mitting the debt claim expires, which-
ever comes first.

(2) If the Attorney General files a
complaint and notifies OPM within the
applicable 180-day period, OPM will
continue to withhold payment of the
lump-sum credit until there is a final
judgment.

(3) If the Attorney General refers the
claim to the agency where the claim
arose (creditor agency) and notifies
OPM within the applicable 180-day pe-
riod, OPM will notify the creditor
agency that the procedures in this sub-
part and 4 CFR 102.4 must be com-
pleted; and a debt claim must be sent
to OPM within 120 days of the date of
OPM'’s notice to the creditor agency.
At the request of the creditor agency,
one extension of time of not more than
60 days will be granted, as provided by
§831.1806(a).

(4) If OPM is not notified that a com-
plaint has been filed or that the claim
has been referred to the creditor agen-
cy within the applicable 180-day period,
OPM will pay the balance of the refund
to the debtor.

§831.1901

(d) OPM processing against annuities.
If the debtor has filed an annuity
claim, OPM will not take action
against the annuity. OPM will con-
tinue to pay the annuity unless and
until there is a final judgment for the
United States or submission of a com-
plete debt claim.

(e) OPM collection and payment of the
debt. (1) If the United States obtains a
judgment against the debtor for the
amount of the debt or the creditor
agency submits a complete debt claim,
OPM will collect and pay the debt to
the creditor agency as provided in
§§831.1806 and 831.1807.

(2) If the suit or the administrative
proceeding results in a judgment for
the debtor without establishing a debt
to the United States, OPM will pay the
balance of the refund to the debtor
upon receipt of a certified copy of the
judgment or administrative decision.

Subpart S—State Income Tax
Withholding

SOURCE: 47 FR 50679, Nov. 9, 1982, unless
otherwise noted.

§831.1901 Definitions.

For the purpose of this subpart:

Agreement means the Federal-State
agreement contained in this subpart.

Annuitant means an employee or
Member retired, or a spouse, widow, or
widower receiving survivor benefits,
under the provisions of subchapter II1,
chapter 83 of title 5 United States
Code.

Effective date means, with respect to
a request or revocation, that the re-
quest or revocation will be reflected in
payments authorized after that date,
and before the next request or revoca-
tion is implemented.

Fund means the Civil Service Retire-
ment and Disability Fund as estab-
lished and described in section 8348 of
title 5, United States Code.

Income tax and State income tax mean
any form of tax for which, under a
State statute, (a) collection is pro-
vided, either in imposing on employers
generally the duty of withholding sums
from the compensation of employees
and making returns of such sums to
the State or by granting to employers
generally the authority to withhold
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sums from the compensation of em-
ployees, if any employee voluntarily
elects to make such sums withheld;
and (b) the duty to withhold generally
is imposed, or the authority to with-
hold generally is granted, with respect
to the compensation of employees who
are residents of the State.

Net recurring payment means the
amount of annuity or survivor benefits
(not recurring interim payments made
while a claim is pending adjudication)
payable to the annuitant on a monthly
basis less the amounts currently being
deducted for health benefits, Medicare,
life insurance, Federal income tax,
overpayment of annuity, indebtedness
to the Government, voluntary allot-
ments, waivers, or being paid to a third
party or a court officer in compliance
with a court order or decree.

Net withholding means the amount of
State income tax deductions withheld
during the previous calendar quarter as
a result of requests which designated
the State as payee, less similar deduc-
tions taken from prior payments which
were cancelled in the previous calendar
quarter. Proper State official means a
State officer authorized to bind the
State contractually in matters relating
to tax administration.

Received means, in respect to the
magnetic tape containing requests and
revocations, received at the special
mailing address established by OPM for
income tax requests, or, for those
items not so received, received at the
OPM data processing center charged
with processing requests.

Request means, in regard to a request
for tax withholding, a change in the
amount withheld, or revocation of a
prior request, a written submission
from an annuitant in a format accept-
able to the State which provides the
annuitant’s name, Civil Service Retire-
ment Claim number, Social Security
identification number, address, the
amount to be withheld and the State to
which payment is to be made, which is
signed by the annuitant or, in the case
of incompetence, his or her representa-
tive payee.

State means a State, the District of
Columbia, or any territory or posses-
sion of the United States.
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§831.1902 Federal-State agreements.

OPM will enter into an agreement
with any State within 120 days of an
application for agreement from the
proper State official. The terms of the
standard agreement will be 8§831.1903
through 831.1906 of this subpart. OPM
and the State may agree to additional
terms and provisions, insofar as those
additional terms and provisions do not
contradict or otherwise limit the terms
of the standard agreement.

§831.1903 OPM responsibilities.

OPM will, in performance of this
agreement:

(a) Process the magnetic tape con-
taining State tax transactions against
the annuity roll once a month at the
time monthly recurring payments are
prepared for the United States Treas-
ury Department. Errors that are iden-
tified will not be processed into the
file, and will be identified and returned
to the State for resolution via the
monthly error report. Collections of
State income tax will continue in ef-
fect until the State requesting the ini-
tial action supplies either a valid rev-
ocation or change. The magnetic tape
must be received 35 days prior to the
date of the check in which the trans-
actions are to be effective. For exam-
ple, withholding transactions for the
July 1 check must be received 5 days
prior to June 1. If the magnetic tape
submitted by the State cannot be read,
OPM will notify the State of this fact,
and if a satisfactory replacement can
be supplied in time for monthly proc-
essing, it will be processed.

(b) Deduct from the regular, recur-
ring annuity payments of an annuitant
the amount he or she has so requested
to be withheld, provided that:

(1) The amount of the request is an
even dollar amount, not less than Five
Dollars nor more than the net recur-
ring amount. The State may set any
even dollar amount above Five Dollars
as a minimum withholding amount.

(2) The annuitant has not designated
more than one other State for with-
holding purposes within the calendar
year. The State can set any limit on
the number of changes an annuitant
may make in the amount to be with-
held.
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(c) Retain the amounts withheld in
the Fund until payment is due.

(d) Pay the net withholding to the
State on the last day of the first month
following each calendar quarter.

(e) Make the following reports:

(1) A monthly report which will in-
clude all the State tax withholdings,
cancellations and adjustments for the
month, and also each request OPM was
not able to process, with an expla-
nation, in coded format, of the reason
for rejection.

(2) A quarterly report which will in-
clude State, State address, quarterly

withholdings, quarterly cancellations
and adjustments, quarterly net
withholdings and year-to-date

amounts. Where cancelled or adjusted
payments were made in a previous
year, OPM shall append a listing of the
cancelled or adjusted payments which
shows the date and amount of each
cancelled or adjusted tax withholding,
and the name and Social Security iden-
tification number of the annuitant
from whom it was withheld. If either
party terminates the agreement and
the amount of cancelled or adjusted de-
ductions exceeds the amount withheld
for the final quarter, then the quar-
terly report shall show the amount to
be refunded to OPM and the address to
which payment should be made.

(3) An annual summary report which
contains the name, Social Security
identification number, and total
amount withheld from non-cancelled
payments during the previous calendar
year, for each annuitant who requested
tax withholding payable to the State.
In the event the annuitant had State
income tax withholding in effect for
more than one State in that calendar
year, the report will show only the
amount withheld for the State receiv-
ing the report.

(4) An annual report to each annu-
itant for whom State income taxes
were withheld giving the amount of
withholding paid to the State during
the calendar year.

§831.1904 State responsibilities.

The State will, in performance of this
agreement:

(a) Accept requests and revocations
from annuitants who have designated

§831.1905

that State income tax deductions will
go to the State.

(b) Convert these requests on a
monthly basis to a machine-readable
magnetic tape using specifications re-
ceived from OPM, and forward that
tape to OPM for processing.

(¢) Inform annuitants whose tax re-
quests are rejected by OPM that the re-
quest was so rejected and of the reason
why it was so rejected.

(d) Recognize that, to the extent not
prohibited by State laws, records main-
tained by the State relating to this
program are considered jointly main-
tained by OPM and are subject to the
Privacy Act of 1974 (5 U.S.C. 552a). Ac-
cordingly, the States will maintain
such records in accordance with that
statute and OPM’s implementing regu-
lations at 5 CFR part 297.

(e) Respond to requests of annuitants
for information and advice in regard to
State income tax withholding.

(f) Credit the amounts withheld from
civil service annuities to the State tax
liability of the respective annuitants,
and, subject to applicable provisions of
State law to the contrary, refund any
balance over and above that liability to
the annuitant, unless he or she should
request otherwise.

(g) Surrender all tax withholding re-
quests to OPM when this agreement is
terminated or when the documents are
not otherwise needed for this State tax
withholding program.

(h) Allow OPM, the Comptroller Gen-
eral or any of their duly authorized
representatives access to, and the right
to examine, all records, books, papers
or documents related to the processing
of requests for State income tax with-
holding from civil service annuities.

§831.1905 Additional provisions.

These additional provisions are also
binding on the State and OPM:

(a) A request or revocation is effec-
tive when processed by OPM. OPM will
process each request by the first day of
the second month following the month
in which it is received, but incurs no li-
ability or indebtedness by its failure to
do so.

(b) Any amount deducted from an an-
nuity payment and paid to the State as
a result of a request is deemed properly
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paid, unless the annuity payment itself
is cancelled.

(c) OPM will provide the State with
the information necessary to properly
process a request for State income tax
withholding.

(d) If the State is paid withholding
which is contrary to the terms of the
annuitant’s request, the State is liable
to the annuitant for the amount im-
properly withheld, and subject to ac-
count verification from OPM, agrees to
pay that amount to the annuitant on
demand.

(e) In the case of a disputed amount
in any of the reports described and au-
thorized by this agreement, the Associ-
ate Director for Compensation of OPM
will issue an accounting. If the State
finds this accounting unacceptable, it
may then and only then pursue such
remedies as are otherwise available.

(f) If a State receives an overpay-
ment of monies properly belonging to
the Fund, OPM will offset the overpay-
ment from a future payment due the
State. If there are no further payments
due the State, OPM will inform the
State in writing of the amount due.
Within 60 days of the date of receipt of
that communication the State will
make payment of the amount due.

§831.1906 Agreement modification and
termination.

This agreement may be modified or
terminated in the following manner:

(a) Either party may suggest a modi-
fication of non-regulatory provisions of
the agreement in writing to the other
party. The other party must accept or
reject the modification within 60 cal-
endar days of the date of the sugges-
tion.

(b) The agreement may be termi-
nated by either party on 60 calendar
days written notice.

(c) OPM may modify this agreement
unilaterally through the rule making
process described in sections 553, 1103,
1105 of title 5, United States Code.

§831.1907 Authority to use the Federal
Personnel Manual System.

OPM may provide such further rules,
procedural instructions, and oper-
ational guidance as may be necessary
and proper under this subpart and not
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inconsistent therewith, in the Federal
Personnel Manual System.

Subpart T—Payment of Lump Sums

SOURCE: 50 FR 20081, May 13, 1985, unless
otherwise noted.

§831.2001 Definitions.

Court order or decree means the order
or decree of any court of any State, the
District of Columbia, the Common-
wealth of Puerto Rico, Guam, the
Northern Mariana Islands, the Virgin
Islands or any Indian court, as defined
section 8331(24) of title 5, United States
Code.

Current spouse means a person who is
married to the employee or Member at
the time the application for refund is
filed.

Duly appointed representative of the de-
ceased employee’s, separated employee’s,
retiree’s, survivor’s or Member’s estate
means an individual named in an order
of a court having jurisdiction over the
estate of the deceased which grants the
individual the authority to receive, or
the right to possess, the property of
the deceased; and also means, where
the law of the domicile of the deceased
has provided for the administration of
estates through alternative procedures
which dispense with the need for a
court order, an individual who dem-
onstrates that he or she is entitled to
receive, or possess, the property of the
deceased under the terms of those al-
ternative procedures.

Former spouse means a living person
who was married for at least 9 months
to an employee or Member who had
performed at least 18 months of cred-
itable service in a position covered by
the retirement system.

Retirement system means the civil
service retirement system as described
in subchapter 11l of chapter 83 of title
5, United States Code.

[50 FR 20081, May 13, 1985, as amended at 57
FR 29784, July 7, 1992]

§831.2002 Eligibility for lump-sum
payment upon filing an Application
for Refund of Retirement Deduc-
tions (SF 2802).

Except as provided in 8§831.2007
through 2009 or in section 3716 of title
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31, United States Code, on administra-
tive offset for government claims, a
former employee or Member who has
been separated from a covered position
for at least 31 days at the time of filing
an application for refund and who is in-
eligible for an annuity commencing
within 31 days after the date of filing
an application for refund is eligible for
a refund for the total lump-sum credit
to his or her credit in the Retirement
Fund.

§831.2003 Eligibility for lump-sum
payment upon death or retirement.

(a) If there is no survivor who is enti-
tled to monthly survivor annuity bene-
fits on the death of a former employee,
Member, annuitant, or survivor annu-
itant, the total lump-sum credit to the
former employee’s or Member’s credit
in the Retirement Fund is payable, ex-
cept as provided in section 3716 of title
31, United States Code, on administra-
tive offset for government claims, to
the person(s) entitled in the normal
order of precedence described in sec-
tion 8342(c) of title 5, United States
Code. If a deceased employee, separated
employee, retiree or Member provided
in a valid designation of beneficiary
that the lump sum proceeds shall be
payable to the deceased’s estate, or to
the Executor, Administrator, or other
representative of the deceased’s estate,
or if the proceeds would otherwise be
properly payable to the duly appointed
representative of the deceased’s estate
under the order of precedence specified
in 5 U.S.C. 8342(c), payment of the pro-
ceeds to the duly appointed representa-
tive of the deceased’s estate will bar re-
covery by any other person.

(b) If an annuity is payable, the
former employee, Member or the per-
son entitled in the order of precedence
described in section 8342(c) of title 5,
United States Code, may be paid, ex-
cept as provided in section 3716 of title
31, United States Code, administrative
offset for government claims, lump-
sum payment of—

(1) Retirement deductions withheld
from the employee’s or Member’s pay
after he or she became eligible for the
maximum annuity, if the employee or
Member does not elect to treat those
deductions as voluntary contributions

§831.2004

toward the purchase of an additional
annuity; and

(2) Retirement deductions withheld
from the employee’s or Member’s pay
during his or her final period of service
if the employee or Member was not
subject to the retirement system for at
least one of the last 2 years before final
separation from service and if the serv-
ice covered by the deductions is not
used for title to annuity; and

(3) Except as provided in paragraph
(d) of this section, partial redeposits of
refunds previously paid; and

(4) Partial deposits for civilian serv-
ice performed on and after October 1,
1982; and

(5) Partial deposits for post-1956 mili-
tary service; and

(6) Annuity accrued and unpaid.

(c) A former employee, Member, or
survivor who is eligible for an annuity
may not be paid a lump-sum payment
of—

(1) Partial or completed deposits for
nondeduction civilian service per-
formed before October 1, 1982, unless
the service covered by the deposit is
not creditable under the retirement
system; or

(2) Completed deposits for nondeduc-
tion civilian service performed on and
after October 1, 1982, unless the service
covered by the deposit is not creditable
under the retirement system; or

(3) Completed deposits for post-1956
military services, unless the service
covered by the deposit is not creditable
under the retirement system.

Payments of the partial or completed
deposits mentioned in this paragraph
are subject to 31 U.S.C. 3716 (adminis-
trative offset for government claims).

(d) A former employee or Member
who is eligible for a nondisability an-
nuity may not be paid a lump-sum pay-
ment of a partial redeposit for refunded
deductions relating to a period of serv-
ice that ended before October 1, 1990.

[50 FR 20081, May 13, 1985, as amended at 56
FR 6550, Feb. 19, 1991; 57 FR 29784, July 7,
1992]

§831.2004 Amount of lump-sums.

If applicable, the amount of a refund
will include interest computed as de-
scribed in §831.105(b).
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§831.2005 Designation of beneficiary
for lump-sum payment.

(a) The Designation of Beneficiary
must be in writing, signed, and wit-
nessed,and received in OPM before the
death of the designator.

(b) No change or cancellation of ben-
eficiary in a last will or testament, or
in any other document not witnessed
and filed as required by this section,
has any force or effect.

(c) A witness to a Designation of Ben-
eficiary is ineligible to receive pay-
ment as a beneficiary.

(d) Any person, firm, corporation, or
legal entity may be named as bene-
ficiary.

(e) A change of beneficiary may be
made at any time and without the
knowledge or consent of the previous
beneficiary, and this right cannot be
waived or restricted.

§831.2006 Designation
next of kin.

When a deceased employee, Member,
or annuitant has not named a bene-
ficiary and one of the next of kin enti-
tled makes a claim for lump-sum bene-
fit, other next of kin entitled to share
in the lump-sum benefit may designate
the one who made the claim to act as
their agent to receive their distributive
shares.

of agent by

§831.2007 Notification of current and/
or former spouse before payment of
lump sum.

(a) Payment of the lump-sum credit
based on a refund application filed on
or after May 7, 1985, may be made only
if any current spouse and any former
spouse (from whom the employee or
Member was divorced after May 6, 1985)
are notified of the former employee’s
or Member’s application.

(b)(1) Notification of the former
spouse will not be required if the mar-
riage to the former spouse was of less
than 9 months duration or if the em-
ployee has not completed a total of 18
months of creditable service covered
under the retirement system.

(2) Applicants for payment of the
lump-sum credit must certify on a
form prescribed by OPM whether the
applicant has a current or former
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spouse subject to the notification re-
quirement.

(c) Proof of notification will consist
of a signed and witnessed Statement by
the current and/or former spouse on a
form provided by OPM acknowledging
that he or she has been informed of the
former employee’s or Member’s appli-
cation for refund and the consequences
of the refund on the current or former
spouse’s possible annuity entitlement.
This Statement must be presented to
the employing agency or OPM when fil-
ing the Application for Refund of Re-
tirement Deductions.

(d) If the current and/or former
spouse refuses to acknowledge the noti-
fication or the employee or Member is
otherwise unable to obtain the ac-
knowledgement, the employee or Mem-
ber must submit—

(1) Affidavits signed by two individ-
uals who witnessed the employee’s or
Member’s attempt to personally notify
the current or former spouse. The wit-
nesses must attest that they were in
the presence of the employee or Mem-
ber and the current or former spouse
when the employee or Member gave or
attempted to give the notification
form to the current or former spouse
and that the employee’s or Member’s
purpose should have been clear to the
current or former spouse; or

(2) The current mailing address of the
current or former spouse. OPM will at-
tempt to notify (by certified mail—re-
turn receipt requested) the current or
former spouse at the address provided
by the employee or Member. Except as
provided in paragraph (e) of this sec-
tion, the lump-sum credit will not be
paid until at least 20 days after OPM
receives the signed return receipt.

(e) If an OPM notice sent under para-
graph (d)(2) of this section is returned
and OPM has no reason to believe that
the current or former spouse does not
live at the address to which the notice
was sent, OPM will re-mail the notice
by first class mail and wait at least 20
days after the notice has been re-
mailed before paying the refund.

[50 FR 20081, May 13, 1985, as amended at 51
FR 31936, Sept. 8, 1986; 55 FR 9106, Mar. 12,
1990; 55 FR 29340, July 19, 1990]
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§831.2008 Waiver of spouse and/or
former spouse notification require-
ment.

The current and/or former spouse no-
tification requirement will be waived
upon a showing that the current and/or
former spouse’s whereabouts cannot be
determined. A request for waiver on
this basis must be accompanied by—

(a) A judicial or administrative de-
termination that the current and/or
former spouse’s whereabouts cannot be
determined; or

(b) Affidavits by the former employee
or Member and two other persons at
least one of whom is not related to the
former employee or Member attesting
to the inability to locate the current
and/or former spouse and stating the
efforts made to locate the current and/
or former spouse.

§831.2009 Lump sum payments which
include contributions made to a re-
tirement system for employees of a

nonappropriated fund instrumen-
tality.
A lump sum payment will include

employee contributions and interest as
provided under subpart G of part 847 of
this chapter.

[61 FR 41720, Aug. 9, 1996]

§831.2010 Transfers between retire-
ment systems.
Transfers of employees’ contribu-

tions between the Civil Service Retire-
ment and Disability Fund and other re-
tirement systems for Federal or Dis-
trict of Columbia employees when
made in accordance with Federal stat-
ute for the purpose of transferring re-
tirement service credit to the other re-
tirement system are not subject to the
notice requirements or court order pro-
visions of this subpart.

[51 FR 31937, Sept. 8, 1986]

§831.2011 Effect of part 772 of this
chapter on CSRS lump-sum pay-
ments.

(@) An interim appointment under
§772.102 of this chapter does not affect
the lump-sum payment of retirement
contributions made to a separated em-
ployee unless it becomes effective
within 31 days of the employee’s sepa-
ration from the service. An interim ap-

§831.2102

pointment effective within 31 days of
the employee’s separation makes the
employee ineligible for the lump-sum
payment. Payments made in error will
be collected under subpart M of part
831 of this chapter.

(b) When an employee’s separation is
cancelled after the MSPB initial deci-
sion becomes final, when the Board is-
sues a final order cancelling the em-
ployee’s separation, or when the agen-
cy and the employee agree to cancel
the separation, the agency must notify
OPM and request the amount of the er-
roneous lump-sum payment.

(c) At the time the employee’s sepa-
ration is cancelled, the agency must
deduct the amount of the lump-sum
payment from any back pay to which
the employee is entitled as required by
5 CFR 550.805(e).

(d) Amounts recovered from back pay
will not be subject to waiver consider-
ation under 5 U.S.C. 8346(b). If there is
no back pay or the back pay is insuffi-
cient to recover the erroneous pay-
ment, the employee may request that
OPM waive the recovery of the uncol-
lected portion of the overpayment. If
waiver is not granted, the employee
must repay the erroneous payment.

[57 FR 3713, Jan. 31, 1992]

Subpart U—Deposits for Military
Service

SOURCE: 48 FR 38788, Aug. 26, 1983, unless
otherwise noted.

§831.2101 Purpose.

This subpart prescribes the proce-
dures to be followed when an employee
or Member (or survivor of an employee
or Member) wishes to make a deposit
for service, and when a former em-
ployee or Member who retires or sepa-
rates from civilian service with title to
annuity after September 8, 1982, but be-
fore October 1, 1983 (or survivor of such
employee or Member), wishes to make
a deposit for service.

§831.2102 Scope.

This subpart applies to all agencies
with employees occupying positions
subject to subchapter Il of chapter 83
of title 5, United States Code, the Unit-
ed States Senate, and the United
States House of Representatives.
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§831.2103 Definitions.

Employee shall have the same mean-
ing as in 5 U.S.C. 8331(1).

Estimated earnings is an estimate of
basic pay for a period of military serv-
ice, as determined by an authorized of-
ficial of the Department of Defense the
Department of Transportation, the De-
partment of Commerce, or the Depart-
ment of Health and Human Services.

Fund is the Civil Service Retirement
and Disability Fund.

Member shall have the same meaning
as in 5 U.S.C. 8331(2).

OPM is the Office of Personnel Man-
agement.

Period of service is the total years,
months, and days from date of initial
entry on active duty (or January 1,
1957, if that is later) to date of final
discharge for enlisted military person-
nel, and to date of final release from
active duty for officers and reservists.
“Period of service” includes consecu-
tive periods of service where there is no
break in service, but does not include
any lost time.

Service is active honorable military
service performed after December 31,
1956.

Sufficient evidence of basic pay for
service exists when the employee,
Member, or survivor eligible to make a
deposit for service provides copies of
all official military pay documents, as
identified in Federal Personnel Manual
instructions published by OPM, which
show the exact basic pay he or she re-
ceived for a full period of service. If an
employee, Member, or survivor does
not have sufficient evidence of basic
pay, he or she shall obtain a statement
of estimated earnings from the appro-
priate branch of the military service.

Survivor shall have the same meaning
as in 5 U.S.C. 8331(10).

§831.2104 Eligibility to make deposit.

The following individuals may make
deposit for any full period of service
performed before the separation on
which title to civil service annuity is
based:

(a) An employee or Member currently
occupying a position subject to sub-
chapter 11l of chapter 83 of title 5,
United States Code, and the survivor(s)
of such an employee or Member who
dies in service (including a person who
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was eligible to make a deposit under
this paragraph but who failed to make
the deposit before separation from
service due to administrative error);
and

(b) A former employee or Member
who was separated with title to an an-
nuity or who retired from a position
subject to subchapter 11l of chapter 83
of title 5, United States Code, after
September 8, 1982, and before October 1,
1983, and the survivor(s) of such an em-
ployee or Member.

[48 FR 38788, Aug. 26, 1983, as amended at 49
FR 20631, May 16, 1984]

§831.2105 Filing an
make deposit.

(@) An individual described in
§831.2104(a) of this subpart shall file an
application for deposit with the appro-
priate office in the employing agency,
or, for Members and Congressional em-
ployees, with the Secretary of the Sen-
ate or the Clerk of the House of Rep-
resentatives, as appropriate.

(b) An individual described in
§831.2104(b) of this subpart may, at the
time of filing an application for retire-
ment or death benefits, file an applica-
tion for deposit or complete a deposit
with OPM.

application to

§831.2106 Processing applications for
deposit for service.

(a) The agency, Clerk of the House of
Representatives, or Secretary of the
Senate shall have the employee or
Member:

(1) Complete an application to make
deposit;

(2) Provide a copy of his or her DD
214 or its equivalent to verify the pe-
riod(s) of service; and

(3) Provide sufficient evidence of
basic pay, if available, or a statement
of estimated earnings.

(b) Upon receipt of the application,
the DD 214(s), and either sufficient evi-
dence of basic pay, if available, or a
statement of estimated earnings, the
agency, Clerk of the House of Rep-
resentatives, or Secretary of the Sen-
ate shall multiply the amount of basic
pay by 7 percent to compute the exact
deposit owed, exclusive of any interest.
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(c) If interest is applicable, it shall be
computed in accordance with instruc-
tions published by OPM in the Federal
Personnel Manual.

(d) The agency, Clerk of the House of
Representatives, or Secretary of the
Senate shall establish a deposit ac-
count showing the total amount due,
and a payment schedule (unless deposit
is made in a lump sum), and record the
date and amount of each payment.

(e) An individual who is eligible to
make deposit to OPM shall submit an
application to make deposit, accom-
panied by a copy of his or her DD 214(s)
or its (their) equivalent(s), as well as
sufficient evidence of basic pay, if
available, or a statement of estimated
earnings, to OPM.

§831.2107 Payments on deposits.

(a) Deposits made to agencies, the
Clerk of the House of Representatives
or the Secretary of the Senate.

(1) Deposits made to agencies, the
Clerk of the House of Representatives
or the Secretary of the Senate shall be
collected in full in one lump sum when-
ever this is possible. Notwithstanding
the provisions of paragraph (a)(2) of
this section, a separated employee who,
through administrative error, did not
make or complete the deposit prior to
his or her separation must complete
the deposit in a lump sum within the
time limit set by OPM when it rules
that an administrative error has been
made.

(2) If the employee or Member cannot
make payment in a lump sum, the
agency, the Clerk of the House of Rep-
resentatives, or the Secretary of the
Senate shall accept installment pay-
ments (by allotments or otherwise).
However, agencies, the Clerk of the
House of Representatives, and the Sec-
retary of the Senate will not be re-
quired to accept individual checks in
amounts of less than $50.

(3) If the employee or Member dies,
the employing agency, the Clerk of the
House of Representatives or the Sec-
retary of the Senate shall advise the
survivor of the right to make or com-
plete a deposit. If the survivor decides
to make or complete the payment, the
agency, the Clerk of the House of Rep-
resentatives, or the Secretary of the

§831.2202

Senate shall collect the amount due in
one lump sum.

(4) Payments received by the employ-
ing agency, the Clerk of the House of
Representatives, or the Secretary of
the Senate shall be remitted imme-
diately to OPM for deposit to the Fund.

(5) Once the employee’s, Member’s, or
survivor’s deposit has been paid in full
or closed out, the employing agency,
the Clerk of the House of Representa-
tives, or the Secretary of the Senate
shall submit documentation pertaining
to the deposit to OPM, in accordance
with instructions published in the Fed-
eral Personnel Manual.

(6) Deposits must be made for full pe-
riods of service.

(b) Deposits made to OPM.

(1) Deposits made to OPM shall be
made in a lump sum prior to final adju-
dication of the application for retire-
ment or survivor benefits.

(2) Deposits must be made for full pe-
riods of service.

[48 FR 38788, Aug. 26, 1983, as amended at 49
FR 20631, May 16, 1984]

Subpart V—Alternative Forms of
Annuities

SOURCE: 51 FR 42989, Nov. 28, 1986, unless
otherwise noted.

§831.2201 Purpose.

This subpart explains the benefits
available to employees and Members
who elect an alternative form of annu-
ity under section 8343a of title 5, Unit-
ed States Code.

§831.2202 Definitions.

In this subpart—

Alternative form of annuity means the
benefit elected under §831.2204.

Current spouse annuity has the same
meaning as in §831.603.

Date of final adjudication means the
date 30 days after the date of the first
regular monthly payment as defined in
§831.603.

Former spouse annuity has the same
meaning as in §831.603.

Lump-sum credit has the same mean-
ing as in 5 U.S.C. 8331(8).

Present value factor represents the
amount of money (earning interest at
an assumed rate) required at the time
of retirement to fund an annuity that:
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(a) Starts out at the rate of $1 a month
and is payable in monthly installments
for the annuitant’s lifetime based on
mortality rates for non-disability an-
nuitants under the Civil Service Re-
tirement System; and (b) increases
each year at an assumed rate of infla-
tion. Interest, mortality, and inflation
rates used in computing the present
value are those used by the Board of
Actuaries of the Civil Service Retire-
ment System for valuation of the Sys-
tem, based on dynamic assumptions.
The present value factors are unisex
factors obtained by averaging sex-dis-
tinct present value factors, weighted
by the total dollar value of annuities
typically paid to new retirees at each
age.

Time of retirement has the same mean-
ing as in §831.603.

[51 FR 42989, Nov. 28, 1986, as amended at 54
FR 10136, Mar. 10, 1989]

§831.2203 Eligibility.

(a) Except as provided in paragraphs
(b), (c), and (h) of this section, an em-
ployee or Member whose annuity enti-
tlement commences after June 5, 1986,
under any provision of subchapter Il
of chapter 83 of title 5, United States
Code (other than section 8337 of that
title), may elect an alternative form of
annuity instead of any other benefits
under the subchapter.

(b) An employee or Member who, at
the time of retirement has a former
spouse who is entitled to a portion of
the employee’s or Member’s retirement
benefits or a former spouse annuity
under a court order acceptable for
processing as defined by §838.103 of this
chapter or under a qualifying court
order as defined in §838.1003 of this
chapter may not elect an alternative
form of annuity.

(c) An employee or Member who is
married at the time of retirement may
not elect an alternative form of annu-
ity unless the employee’s or Member’s
spouse specifically consents to the
election before the date of final adju-
dication. OPM may waive spousal con-
sent only under the conditions pre-
scribed by §831.618.

(d) The election of an alternative
form of annuity and evidence of spous-
al consent must be filed on a form pre-
scribed by OPM. The form will require
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that a notary public or other official
authorized to administer oaths certify
that the current spouse presented iden-
tification, gave consent to the specific
election as executed by the retiree,
signed or marked the form, and ac-
knowledged that the consent was given
freely in the notary’s or official’s pres-
ence.

(e) An election of the alternative
form of annuity must be in writing and
received by OPM on or before the date
of final adjudication. After the date of
final adjudication, an election of the
alternative form of annuity is irrev-
ocable.

(f) Except as provided in paragraph
(g), an annuitant who dies before the
date of final adjudication is deemed to
have made an affirmative election
under paragraph (a) with a fully re-
duced annuity to provide a current
spouse annuity, regardless of any elec-
tion completed under §831.614, and the
lump-sum credit will be paid in accord-
ance with the order of precedence es-
tablished under 5 U.S.C. 8342(c).

(g) If an annuitant described in para-
graph (f) has completed an election
under §831.611(a) or (b)—

(1) The lump-sum credit will be paid
in accordance with the order of prece-
dence established wunder 5 U.S.C.
8342(c); and

(2) The election under §831.611(a) or
(b) will be honored.

(h)(1)(i) An individual whose annuity
commences after December 1, 1990, and
before October 1, 1994, may elect an al-
ternative form of annuity only if that
individual is—

(A) An employee or Member who
meets the conditions and fulfills the
requirements described in §831.2207(c)
(2) and (3); or

(B) An employee who is separated in-
voluntarily other than for cause on
charges of misconduct or delinquency;

(ii) An individual whose annuity
commences on or after October 1, 1994,
may elect an alternative form of annu-
ity only if that individual is an em-
ployee or Member who meets the con-
ditions and fulfills the requirements
described in §831.2207(c) (2) and (3).

(2) For the purpose of paragraph
(h)(1)(i)(B) of this section, the term
“employee’ does not include—

(i) Members of Congress;
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(ii) Individuals in positions in the Ex-
ecutive Schedule under sections 5312
through 5317 of title 5, United States
Code;

(iii) Presidential appointees under
section 105(a)(1), 106(a)(1), or 107 (a)(1)
or (b)(1) of title 3, United States Code,
if the maximum basic pay for such po-
sitions is at or above the rate for Exec-
utive Schedule, level V;

(iv) Noncareer appointees in the Sen-
ior Executive Service or noncareer
members of the Senior Foreign Serv-
ice; and

(v) Any individual in a position that
is excepted from the competitive serv-
ice because of its confidential, policy-
determining, policy-making, or policy-
advocating character.

(3) Notwithstanding paragraph (h)(1)
of this section, an employee whose an-
nuity commences after December 1,
1990, and before December 2, 1991, may
elect an alternative form of annuity if
that individual—

(i)(A) Was ordered to active military
duty (other than for training) before
December 1, 1990, in connection with
Operation Desert Shield; or

(B) Is an employee of the Department
of Defense who is certified by the Sec-
retary of Defense to have performed,
after November 30, 1990, duties essen-
tial to support Operation Desert
Shield, and the certification is submit-
ted to OPM in a form prescribed by
OPM; and

(i) Would have been eligible, as of
November 30, 1990, to elect an alter-
native form of annuity under para-
graph (a) of this section.

[51 FR 42989, Nov. 28, 1986, as amended at 53
FR 11634, Apr. 8, 1988; 56 FR 6551, Feb. 19,
1991; 57 FR 33598, July 29, 1992; 58 FR 52882,
Oct. 13, 1993; 60 FR 54586, 54587, Oct. 25, 1995]

§831.2204 Alternative forms of annu-
ities available.

(a) An employee or Member who is el-
igible to make an election under
§831.2203 may elect to receive his or her
lump-sum credit plus an annuity com-
puted in accordance with section 8339
of title 5, United States Code, for which
they qualify (including any reduction
for survivor benefits) and reduced
under §831.2205.

(b) A retired employee or Member
who elected an alternative form of an-

§831.2206

nuity is subject to all provisions of
subchapter 111 of chapter 83 of title 5,
United States Code, as would otherwise
apply to a retired employee or Member
who did not elect an alternative form
of annuity, except that an individual
who elected an alternative form of an-
nuity is not eligible to apply for dis-
ability annuity under section 8337 of
such subchapter.

[51 FR 42989, Nov. 28, 1986, as amended at 53
FR 11634, Apr. 8, 1988; 54 FR 10136, Mar. 10,
1989]

§831.2205 Computation of alternative
form of annuity.

(a) To compute the beginning rate of
annuity payable to a retiree who elects
an alternative form of annuity, OPM
will first compute the monthly rate of
annuity otherwise payable under sub-
chapter 11l of chapter 83 of title 5,
United States Code, including all re-
ductions provided under the subchapter
other than those in §8343a. That
monthly rate is then reduced by an
amount equal to the retiree’s lump-
sum credit divided by the present value
factor for the retiree’s attained age (in
full years) at the time of retirement.
The reduced monthly rate is then
rounded to the next lowest dollar and
becomes the rate of annuity payable.

(b) OPM will publish a notice in the
FEDERAL REGISTER announcing any
proposed ajustments in present value
factors at least 30 days before the effec-
tive date of the adjustments.

§831.2206 Election to pay deposit or
redeposit for civilian service.

(a) If an employee or Member who
elects an alternative form of annuity
owes a deposit or redeposit for civilian
service, and elects to pay that deposit
or redeposit before the date of final ad-
judication, OPM will compute the an-
nuity as if the deposit or redeposit had
been made and will deem that deposit
or redeposit to be included in the lump-
sum credit for the purpose of comput-
ing the reduction in annuity under
§831.2205.

(b) The amount of a deposit or rede-
posit deemed paid under paragraph (a)
of this section will include any interest
owed by the employee or Member under
5 U.S.C. 8334.
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(c) For the purpose of paragraph (a)
of this section, ‘“‘redeposit’’ does not in-
clude a redeposit owed for service for
which credit is allowed pursuant to
§831.303(c)(1).

[54 FR 10136, Mar. 10, 1989, as amended at 56
FR 43865, Sept. 5, 1991]

§831.2207 Partial deferred payment of
the lump-sum credit if annuity com-
mences after January 3, 1988, and
before October 1, 1989.

(a) Except as provided in paragraph
(c) of this section, if the annuity of an
employee or Member commences after
January 3, 1988, and before October 1,
1989, the Ilump-sum credit payable
under §831.2204 is payable to the indi-
vidual, or his or her survivors, accord-
ing to the following schedule:

(1) Sixty percent of the lump-sum
credit is payable at the time of retire-
ment, and

(2) Forty percent is payable, with in-
terest determined under section
8334(e)(3) of title 5, United States Code,
one year after the time of retirement.

(b) If an employee or Member whose
annuity commences after January 3,
1988, and before October 1, 1989, dies be-
fore the date of final adjudication, that
individual is subject to §831.2203 (f) or
(g), but the lump-sum credit will be
paid in accordance with the schedule in
paragraph (a) of this section.

(c) An annuitant is exempt from the
deferred payment schedule under para-
graph (a) of this section if the individ-
ual—

(1) Separates involuntarily, other
than for cause on charges of delin-
quency or misconduct, or

(2) Has, at the time of retirement, a
life-threatening affliction or other crit-
ical medical condition.

(3)(i) For the purpose of this section,
life-threatening affliction or other critical
medical condition means a medical con-
dition so severe as to reasonably limit
an individual’s probable life expect-
ancy to less than 2 years.

(ii) The existence of one of the fol-
lowing medical conditions is prima facie
evidence of a life threatening affliction
or other critical medical condition:

(A) Metastatic and/or inoperable
neoplasms.

(B) Aortic stenosis (severe).
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(C) Class IV cardiac disease with con-
gestive heart failure.

(D) Respiratory failure.

(E) Cor pulmonale with respiratory
failure.

(F) Emphysema with respiratory fail-
ure.

(G) [Reserved].

(H) Severe cardiomyopathy—Class
V.

(1) Aplastic anemia.

(J) Uncontrolled hypertension with
hypertensive encephalopathy.

(K) Cardiac aneurysm not amenable
to surgical treatment.

(L) Agranulocytosis.

(M) Severe hepatic failure.

(N) Severe Hypoxic brain damage.

(O) Severe portal hypertension with
esophageal varices.

(P) AIDS (Active—Not AIDS Related
Complex or only seropositivity).

(Q) Life threatening infections (en-
cephalitis, meningitis, rabies, etc.).

(R) Scleroderma with severe esopha-
geal involvement.

(S) Amyotrophic
(rapidly progressive).

(T) Hemiplegia with life threatening
complications.

(U) Quadriplegia with life threaten-
ing complications.

(iii) Evidence of the existence of a
life-threatening affliction or other crit-
ical medical condition must be cer-
tified by a physician and sent to OPM
on or before the date the annuitant
elects to receive an alternative form of
annuity. For the purpose of this sec-
tion, ‘“‘physician” has the same mean-
ing given that term in §339.102 of this
chapter.

(iv) If a medical condition other than
those listed in paragraph (c)(3)(ii) of
this section is claimed as a basis for ex-
emption from the deferred payment
schedule, OPM will review the physi-
cian’s certification to determine
whether the cited condition is life-
threatening or critical.

(v) The cost of providing medical doc-
umentation under this paragraph rests
with the employee or Member, unless
OPM exercises its choice of physician.

lateral sclerosis

[53 FR 11634, Apr. 8, 1988, as amended at 60
FR 54586, Oct. 25, 1995]
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§831.2208 Partial deferred payment of
the lump-sum credit if annuity com-
mences after December 2, 1989, and
before October 1, 1995.

(a) Except as provided in paragraph
(c) of this section, if the annuity of a
retiree commences after December 2,
1989, and before October 1, 1994, the
lump-sum credit payable under
§831.2204 is payable to the individual,
or his or her survivors, according to
the following schedule:

(1) Fifty percent of the lump-sum
credit is payable at the time of retire-
ment, and

(2) Fifty percent is payable, with in-
terest determined under section
8334(e)(3) of title 5, United States Code,
1 year after the time of retirement, ex-
cept if the payment date of the amount
specified in paragraph (a)(1) of this sec-
tion was after December 4, 1989, pay-
ment with interest will be made in the
calendar year following the calendar
year in which the payment specified in
paragraph (a)(1) of this section was
made.

(b) If a retiree whose annuity com-
mences after December 2, 1989, and be-
fore October 1, 1994, and who is other-
wise entitled to a computation under
this subpart, dies before the date of
final adjudication, that individual is
subject to §831.2203 (f) or (g), but the
lump-sum credit will be paid in accord-
ance with the schedule in paragraph (a)
of this section.

(€)(1) A retiree is exempt from the de-
ferred payment schedule under para-
graph (a) of this section if the individ-
ual meets the conditions, and fulfills
the requirements, described in
§831.2207(c).

(2)(i) A retiree who is exempt from
the deferred payment schedule may
waive that exemption by notifying
OPM, in writing, on or before the date
he or she elects to receive the alter-
native form of annuity.

(i) Paragraph (c)(2)(i) of this section
does not apply to an individual whose
annuity commences after December 1,
1990, if that individual’s eligibility to
elect an alternative form of annuity is
pursuant to §831.2203(h)(1)(i)(A).

§831.2209

(iii) A waiver under paragraph
(©)(2)(i) of this section cannot be re-
voked.

[56 FR 6551, Feb. 19, 1991, as amended at 56
FR 43865, Sept. 5, 1991; 60 FR 54587, Oct. 25,
1995]

§831.2209 Redetermined annuity after
reemployment.

(a) For purposes of this section,
“lump-sum credit’’ does not include—

(1) The amount by which the lump-
sum credit attributable to service per-
formed before the annuitant’s first re-
tirement was reduced by annuity pay-
ments that were not reimbursed by the
employing agency under section 8344(a)
of title 5, United States Code, or

(2) Any part of the lump-sum credit
attributable to service performed be-
fore the annuitant’s first retirement
that has already been paid to the annu-
itant pursuant to an election or an al-
ternative form of annuity.

(b) An annuitant who meets the re-
quirements for a redetermined annuity
under subpart H, and who meets all re-
quirements of §831.2203, may elect an
alternative form of annuity.

(c) To compute the beginning rate of
the redetermined annuity payable to
an annuitant who elects an alternative
form of annuity, OPM will first com-
pute the monthly rate payable under
subchapter 11l of chapter 83 of title 5,
United States Code, including all re-
ductions provided under the subchapter
other than those in section 8343a. That
monthly rate is then reduced by the
sum of—

(1)(i) Any reduction that was com-
puted under §831.2205 at the time of the
annuitant’s prior retirement, increased
by—

(ii) All cost-of-living adjustments
under section 8340 of title 5, United
States Code that applied to the annu-
itant before the commencing date of
the redetermined annuity, and

(2) An amount equal to the annu-
itant’s lump-sum credit, divided by the
present value factor for the annuitant’s
attained age on the date the redeter-
mined annuity commences.

(d) The beginning rate of a redeter-
mined annuity payable to an annuitant
who does not elect, or is not eligible to
elect, an alternative form of annuity
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§835.601
will be reduced in accordance with
paragraph (c)(1) of this section.

[54 FR 10136, Mar. 10, 1989. Redesignated at 55
FR 4597, Feb. 9, 1990]

PART 835—DEBT COLLECTION

Subparts A-E—[Reserved]

Subpart F—Collection of Debts by Federal
Tax Refund Offset

Sec.

835.601
835.602
835.603

Purpose.

Past-due legally enforceable debt.

Notification of intent to collect.

835.604 Reasonable attempt to notify.

835.605 OPM action as a result of consider-
ation of evidence submitted as a result of
the notice of intent.

835.606 Change in notification to Internal
Revenue Service.

835.607 Administrative charges.

AUTHORITY 5 U.S.C. 8347(a) and 8461(g). Sub-
part F also issued under 31 U.S.C. 3720A.

SOURCE: 57 FR 61771, Dec. 29, 1992, unless
otherwise noted.

Subparts A-E—[Reserved]

Subpart F—Collection of Debts by
Federal Tax Refund Offset

§835.601 Purpose.

This subpart establishes procedures
for OPM to refer past-due legally en-
forceable debts to the Internal Revenue
Service (IRS) for offset against the in-
come tax refunds of persons owing
debts to OPM. It specifies the agency
procedures and the rights of the debtor
applicable to claims referred under the
Federal Tax Refund Offset Program for
the collection of debts owed to OPM.

§835.602 Past-due legally enforceable
debt.
A past-due legally enforceable debt
for referral to the IRS is a debt that—
(a) Resulted from—
(1) Erroneous payments made under

the Civil Service Retirement or the
Federal Employees’ Retirement Sys-
tems; or

(2) Unpaid health or life insurance
premiums due under the Federal Em-
ployees’ Health Benefits or Federal
Employees’ Group Life Insurance Pro-
grams; or

5 CFR Ch. | (1-1-97 Edition)

(3) Any other statute administered
by OPM;

(b) Is an obligation of a debtor who is
a natural person;

(c) Except in the case of a judgment
debt, has been delinquent at least 3
months but not more than 10 years at
the time the offset is made;

(d) Is at least $25.00;

(e) With respect to which the individ-
ual’s rights described in 5 CFR 831.1301
through 831.1309 have been exhausted;

(f) With respect to which either:

(1) OPM’s records do not contain evi-
dence that the person owing the debt
(or his or her spouse) has filed for
bankruptcy under title 11 of the United
States Code; or

(2) OPM can clearly establish at the
time of the referral that the automatic
stay under 11 U.S.C. 362 has been lifted
or is no longer in effect with respect to
the person owing the debt or his or her
spouse, and the debt was not dis-
charged in the bankruptcy proceeding;

(g) Cannot currently be collected
under the salary offset provisions of 5
U.S.C. 5514(a)(1);

(h) Is not eligible for administrative
offset under 31 U.S.C. 3716(a) because of
31 U.S.C. 3716(c)(2), or cannot currently
be collected as an administrative offset
by OPM under 31 U.S.C. 3716(a) against
amounts payable to the debtor by
OPM; and

(i) Has been disclosed by OPM to a
consumer reporting agency as author-
ized by 31 U.S.C. 3711(f), unless the
consumer reporting agency would be
prohibited from reporting information
concerning the debt by reason of 15
U.S.C. 1681c, or unless the amount of
the debt does not exceed $100.

§835.603 Notification of intent to col-
lect.

(a) Notification before submission to the
IRS. A request for reduction of an IRS
income tax refund will be made only
after OPM makes a determination that
an amount is owed and past-due and
gives or makes a reasonable attempt to
give the debtor 60 days written notice
of the intent to collect by IRS tax re-
fund offset.

(b) Contents of notice. OPM'’s notice of
intention to collect by IRS tax refund
offset (Notice of Intent) will state:

(1) The amount of the debt;
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